SUPERSEDED IN PART BY A-97-579 (Cronin)   

                                                                    June 25, 1997

Edward Pilot

Sabo & Green

23801 Calabasas Road, Suite 1015

Calabasas, California  91302

 Re:  Your Request for Advice

         Our File No. A-97-265
Dear Mr. Pilot:

This letter responds to your request on behalf of City Councilmember David Sandoval and City Attorney Julie Biggs, both of the City of Colton (“city”), for advice regarding the Political Reform Act (the “Act”).
 

QUESTION

May Sandoval and Biggs take part in council deliberations and votes about the city’s lawsuit against a developer and the developer’s countersuit against the city, where they are named as individual defendants in the countersuit, and where the council has voted to provide a defense for them in the countersuit?  

CONCLUSION
It is impossible to make a “blanket” answer to the question of whether Sandoval and Biggs may take part in council deliberations and votes about the city’s lawsuit against a developer and the developer’s countersuit against the city.  Whether either individual may take part in a given decision must be determined on a decision-by-decision basis.  We have provided you with the relevant legal analysis for making this determination, and identified for you the relevant previous Commission advice necessary to apply this analysis.  

In summary, that advice is: If any statute, ordinance, or charter provision permits the payment of an official’s attorneys’ fees for the defense of a legal matter relating to acts within the scope of the official’s public employment, we will consider the payments to be in the nature of compensation from the city or to be related to the official’s terms and conditions of employment. Therefore, the official may usually participate in decisions about whether a defense should be provided, whether the suit should be settled, and whether the official should be indemnified for general or special damages, even if the decision involves a threshold determination of whether the official was acting within the scope of his or her employment.  However, a public official may not participate in decisions about indemnification for punitive damages. We emphasize most strongly the words “may usually participate” in this advice—any particular decision involving any particular official must be evaluated on its own merits.  It is always possible that the unique facts of a particular case will render this advice inapplicable to that case.  

FACTS
The city brought an action against a developer who had been awarded city contracts (“the suit”).  The suit seeks disgorgement of sums received under the contracts.   The developer bought a countersuit (“the countersuit”) against the city, additionally naming city councilmember Sandoval and city attorney Biggs as individual defendants.  A central allegation of the countersuit is that Sandoval and Biggs, in their official and individual capacities, used the powers and influence of their public offices to thwart a settlement of the first suit for their own gain.

The council has voted to provide a defense to Sandoval and Biggs, but has reserved issues of indemnification.  Neither Sandoval nor Biggs participated in the decision to provide a defense; nor have they participated in any decisions regarding either the suit or countersuit, pending the resolution of questions regarding possible conflicts of interest.

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As public officials,
 Biggs and Sandoval will have a disqualifying conflict of interest with regard to governmental decisions about the lawsuits in question if the decisions will have a reasonably foreseeable and material financial effect on a financial interest which is distinguishable from the effect on the public generally. 

At this point, it is worth expressly considering an important policy issue raised by your request.  The larger context of this advice is whether Sandoval and/or Biggs have a disqualifying conflict of interest.  If Sandoval and Biggs (and other more or less similarly situated officials) are indeed broadly disqualified under these circumstances, a potentially troublesome consequence results.  A party disappointed by a public body’s decisions could respond by suing the individual member or members he or she perceives to be “against” him or her.
  Faced with such a suit, the public official(s) named in the suit would naturally seek a defense and indemnification from the body.  However, if seeking such defense and indemnification results in broad disqualification of the member(s) with regard to the litigation and perhaps to the matters underlying the litigation, the disappointed party could “shift the balance of power” of the public body merely by bringing a perhaps only remotely plausible legal action.  Needless to say, we are loath to give advice which in any way encourages abusive litigation.  On the other hand, receiving a defense and being indemnified for damages is a significant personal financial benefit.  The exorbitant costs, both monetary and emotional, of modern litigation are widely understood.  Therefore, allowing a member to influence and vote on such decisions involving himself or herself reasonably leads to questions of conflict of interest.  The following advice has been formulated with these issues in mind.  

Financial interest. 
The first important issue is whether Sandoval and/or Biggs have a financial interest, as that term is construed in the Act, at stake in the council’s decisions about the suit and the countersuit.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  In essence, Section 87103 covers six kinds of financial interests: 

a business entity in which the public official has an investment of $1,000 or more (Section 87103(a));

real property in which the public official has an interest of $1,000 or more (Section 87103(b)); 

any source of income which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c));

a business entity in which the public official is an officer, director, manager, etc. (Section 87103(d)); 

the donor of gifts to the public official if the gifts aggregate to $250 or more within 12 months prior to the decision (Section 87103(e)); and,   

finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   

The results of the city’s governmental decisions about these lawsuits will almost certainly have a “personal effect” of more than $250 in a twelve month period on Sandoval and Biggs.  These decisions will include decisions whether to settle either or both suits and whether to indemnify Sandoval or Biggs if damages are awarded in the countersuit.  Thus, each has a financial interest in the decisions, and the effect of the decisions are both reasonably foreseeable
 and material (see Regulation 18702.1(a)(4)) as to these interests.  

Also, it bears noting that in this particular situation, decisions about settling the suit will have a direct impact on the countersuit, because one of the central allegations of the countersuit is that Sandoval and Biggs have improperly thwarted settlement of the suit.  Thus, a decision to settle the suit could largely “defuse” the countersuit, thereby diminishing the likelihood of Sandoval’s and/or Biggs’’s personal liability, however remote that may be, in the countersuit.  Therefore, both Sandoval and Biggs have a financial interest in the decisions about both lawsuits. 

Making, participating in making, and influencing governmental decisions.   

The next issue is whether Sandoval and Biggs, if they are to take part in the city’s decisionmaking about the suits, would be making, participating in making or using their respective official positions to influence governmental decisions about the suits.  On the surface, it would seem so.  Sandoval, if he takes part as a member in the council’s deliberations and votes on the oversight of either the suit or the countersuit, would seem to be making, participating in making, and using his official position to influence governmental decisions about the suits.  (Regulations 18700(b), (c); Regulation 18700.1(a).)  Biggs, if she as city attorney advises the council in its deliberations concerning either the suit or the countersuit, would seem to be participating in making government decisions (Regulation 18700(c)(2)) and using her official position to influence government decisions (Regulation 18700.1(a)). 

However, two regulatory exceptions about what constitutes making, participating in making, and influencing a governmental decision are potentially relevant here.  The Commission has determined that public officials must be able to make, participate in making, and influence decisions affecting their own compensation and the terms and conditions of their own employment or contract.  (Schectman Advice Letter, No. A-87-226.)  This policy accommodates the reality that public agencies are employers and must, acting through public officials who are themselves employees, make an employer’s decisions.  Without this policy, public agencies would be unnecessarily hamstrung in making these important and unavoidable decisions.  

Therefore, the Commission adopted Regulation 18700(d)(3), which provides that a public official does not, for purposes of the Act, make or participate in making a governmental decision if the action relates to the official’s “compensation or the terms or condition of ... employment or contract.”  Similarly, Regulation 18700.1(b)(3) provides that a public official is not, for the purposes of the Act, influencing a governmental decision where the matter involves “his or her compensation or the terms or conditions of his or her employment.”  

We have previously advised that these regulatory exceptions often apply to decisions regarding litigation in which public officials are named individual defendants.
   The theory behind this advice was based upon the fact that a public agency, as an employer, is more or less obligated to defend and indemnify for general and special damages if the public employee was within the scope of his or her employment.  (See Government Code section 825; see also Government Code section 995 et seq.)  Thus, receiving a defense and being indemnified for general and special damages were viewed as part of the public employee’s compensation or, alternatively, as a term or condition of public employment.
  

The advice was also largely predicated on the strong public policy favoring defense and indemnification of public employees who are sued for acts within the scope of their employment.  The statutory scheme for defense and indemnification of public employees serves an important public policy purpose: to ensure that public employees “zealously execute” their duties, unhindered by fears of ruinous personal liability. (Johnson v. State of California (1968) 69 Cal. 2d 782, 791-792 [73 Cal. Rptr. 240].) 

In the Glasman Advice Letter, supra (emphasis added), we summed up the advice in this way:  “If any statute, ordinance, or charter provision permits the payment of an official’s attorneys’ fees for the defense of a legal matter relating to acts within the scope of the official’s public employment, we will consider the payments to be in the nature of compensation from the city.”  Note that the advice in Glasman interpreted the regulatory exceptions (i.e., Regulations 18700(d)(3) and 18700.1(b)(3)) to apply even if the defense and indemnification scheme was permissive.    

Beginning with the Dixon Advice Letter, supra, we began to reign in this previously broad advice.  In Dixon, we interpreted the regulatory exceptions to permit the affected public officials to take part in decisions regarding litigation in which they were named as defendants only if the public agency was obligated to defend the officials.  Compare this advice with the advice in the Glasman letter, which did not require that defense and indemnification be mandatory.  

This trend continued in the Biggs Advice Letter, supra.  There we focused on decisions of whether a public official was acting within the scope of his or her employment in the events underlying a lawsuit.  In the context of section 995.2, which provides that a public agency need not pay for a public official’s legal defense if the act or omission was outside the scope of the official’s employment, we advised, 

“Such a decision is not a decision regarding the terms and conditions of an official’s employment, but a legal conclusion based on the facts in question. [Footnote omitted.]  Therefore, the [public official] is disqualified from participating in the city’s decision concerning payment by the city of his legal defense.”  

The impact of this conclusion is profound.  Virtually all decisions by a public agency to defend or to indemnify for any kind of damages depend upon a threshold determination that the employee-in-question was acting within the scope of his or her employment.  (See Government Code section 825; Government Code 995 et seq.)  Therefore, the advice in the Biggs letter, if applied rigorously, has the practical effect of broadly disqualifying public officials who are named as individual defendants in litigation from decisions about providing a defense, about settling lawsuits, and about paying damages.  This result raises the specter of exactly the type of abusive litigation involving public officials we wish to avoid.  (See above.)  

Upon further reflection, we have serious reservations about the advice in the Biggs letter.  The advice undermines the public policy of encouraging public employees to zealously execute their duties, unhindered by fears of personal liability.  (Johnson, supra.)  The advice in the Biggs letter undermines this public policy by at least potentially creating a dilemma for public officials who have been named as individual defendants in a lawsuit related to their official duties.  The dilemma is this: the public official may request and accept defense and indemnification at the cost of broad disqualification—or he or she decline defense and indemnification in order to carry out their public duties by participating in important decisions but run the risk of personal liability.  Given the litigiousness of modern society, and the frequency with which public officials are threatened with lawsuits, we find this concern substantial.

Arguably, allowing public officials to take part in decisions about whether they were acting within the scope of their employment increases at least the appearance of conflict of interest.  There is some merit to this argument.  However, this concern is mitigated by the fact that the decisionmakers remain politically accountable for their actions involving the expenditure of public funds, either to the voters in the case of elected officials like Sandoval, or to their appointing powers in the case of non-elective officials like Biggs.  

For these reasons, we hereby supersede the advice in the Biggs Advice Letter, No. A-94-338, and any other advice to the extent it relies upon the advice in Biggs.  We also supersede the advice in the  Dixon Advice Letter, No. A-92-227, to the extent it requires disqualification unless defense and indemnification are obligatory.   We reaffirm the advice in the Schectman, Smith, Kenefick,  Skolnick, and Glasman letters (see footnote 7, supra.).   

In summary, our advice is this:  If any statute, ordinance, or charter provision permits the payment of an official’s attorneys’ fees for the defense of a legal matter relating to acts within the scope of the official’s public employment, we will consider the payments to be in the nature of compensation from the city or to be related to the official’s terms and conditions of employment. (Regulations 18700(d)(3), 18700.1(b)(3).)  Therefore, the official may usually participate in decisions about whether a defense should be provided,
 whether the suit should be settled, and whether the official should be indemnified for general or special damages, even if the decision involves a threshold determination of whether the official was acting within the scope of his or her employment.  However, a public official may not participate in decisions about indemnification for punitive damages.  (Schectman, Smith, Kenefick,  Skolnick, and Glasman Advice Letters, supra.)  We emphasize most strongly the words “may usually participate” in this advice—any particular decision involving any particular official must be evaluated on its own merits.  It is always possible that the unique facts of a particular case will render this advice inapplicable to that case.   

For two reasons, it is impossible to make a “blanket” answer to the question of whether Sandoval and/or Biggs may take part in future council deliberations and votes about the suit and the  countersuit.  The first reason is that each upcoming decision must be evaluated, one-by-one, on its own merits.  Sandoval and Biggs may be able to participate in some of these decision, but they may not be able to participate in others.  For example, if a decision about whether to indemnify either individual for a general damages award arises, the individual will probably be able to participate.  (See Schectman, supra.)  On the other hand, if a decision about whether to indemnify either individual for a punitive damages award arises, the individual probably will not be able to take part.  (See Smith, supra.)  

The second reason that a “blanket” answer is impossible is that there are two, related lawsuits in this matter.  None of the previous Commission advice referred to in this letter addresses multiple, interrelated lawsuits.  The impact of a decision in one of the suits upon the other suit must be accounted for when deciding if either Sandoval or Biggs may take part in the decision.  At least on the surface, the most serious manifestation of this concern involves settlement of the suit when the countersuit, in which Sandoval and Biggs potentially face personal liability, turns on the city’s failure to settle the suit.  In decisions to settle the suit, Sandoval and/or Biggs may have a disqualifying conflict of interest because approving settlement would diminish the likelihood that the countersuit would have a personal financial effect upon him or her of more than $250 in a twelve-month period (e.g., by diminishing the likelihood of a punitive damages award which probably would not be paid by the city).  


In summary, whether Sandoval or Biggs may take part in upcoming decisions concerning either lawsuit (i.e., the suit and countersuit) must be determined on a decision-by-decision basis.  Since all foreseeable decisions will almost certainly have a personal financial effect of more than $250 in a twelve month period on both individuals, each must determine whether the decision-at-hand falls within one of the regulatory exceptions to the definitions of making, participating in making, or influencing governmental decisions, as interpreted in the Schectman, Smith, Kenefick,  Skolnick, and Glasman letters, supra.  If either individual fits within the exceptions as analyzed in those letters, he or she may take part in the decision.  However, if he or she does not, then he or she has a disqualifying conflict of interest.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Your advice request posed three questions.  The second question asked whether the “predicate acts” alleged in the developer’s countersuit, if true, were within the scope of Sandoval’s employment within the meaning of Government Code section 995.2(a)(1).  This question is outside the Commission’s jurisdiction. The Commission and staff are authorized to advise only about the Act.  Therefore, we have not responded to that question.  





We have consolidated the remaining two questions to account for additional facts provided subsequent to the advice request (see footnote 3, below).  We89 have also restated the question to allow a more meaningful answer in the context of the Act.   





�  In addition to the facts stated in Mr. Pilot’s advice request, we have relied on facts stated by Mr. Charles Green in our June 6, 1997 telephone conversation.  Mr. Green is also an authorized representative of Sandoval and Biggs.  


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state of local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a city council member and the city attorney, respectively, Sandoval and Biggs are public officials for purposes of the Act.


�  See, e.g., the Smith Advice Letter, No. A-87-305.  There, three members of a board of education voted to remove a superintendent; the other two members voted to retain the superintendent.  The ex-superintendent promptly sued the board and the three members who voted against him.  I cast no dispersions upon the ex-superintendent or his motives in bringing the suit.  I merely point out that if broad disqualification results from defense and/or indemnification of the members, then the plaintiff/ex-superintendent would have shifted the balance of power on the board as it considered decisions about the litigation.  


�  For purposes of the Act, “reasonably foreseeable” means a substantial likelihood that a financial effect will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


�  See Schectman Advice Letter, supra; Smith Advice Letter, No. A-87-305; Kenefick Advice Letter, No. A-90-091; Skolnick Advice Letter, No. I-91-240; Glasman Advice Letter, No. A-91-345.  But also see Dixon Advice Letter, No. A-92-227, and  Biggs Advice Letter, No. A-94-338.  


�  However, this advice distinguished decisions regarding indemnification for punitive damages as being outside the exceptions.  Smith Advice Letter, supra.


�  In the case of Sandoval and Biggs, the decision of whether to provide a defense has already been made.  This advice applies to future conduct only, and should not be construed to approve or disapprove actions already taken.  I refer to decisions to defend in the summary of advice, above, for the sake of a clear, comprehensive summary only.  


�  Under certain circumstances, even if there is a reasonably foreseeable material financial effect, the public official nonetheless does not have a conflict because the effect is indistinguishable from the effect on the public generally.  (See section 87103; Regulation 18703 et seq.)  Because this “public generally” exception is self-evidently not applicable to either Sandoval or Biggs, I do not address the subject further.  





