                                                                    September 4, 1997

Kevin Ennis

Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, California  90071-1469

 Re:  Your Request for Advice

         Our File No. A-97-269
Dear Mr. Ennis:

This letter is in response to your request for advice on behalf of Councilmember John Lyon about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.  Does Mr. Lyon have a disqualifying conflict of interest in a decision to adopt the 1996 proposed redevelopment plan?

2.  Does Mr. Lyon have a disqualifying conflict of interest in a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan?

3. (a)  Does Mr. Lyon have a disqualifying conflict of interest in a decision to designate a new proposed redevelopment project area boundary without simultaneously adopting a redevelopment plan for the new area?

3. (b)  Does Mr. Lyon have a disqualifying conflict of interest in a decision to adopt a new redevelopment plan for a new proposed project area?

4. (a)  Does Mr. Lyon have a disqualifying conflict of interest in a decision to place a non-binding question before the voters for their approval or disapproval of redevelopment in general?  

4. (b)  Does Mr. Lyon have a disqualifying conflict of interest in a decision to place a non-binding question before the voters for their approval or disapproval of the 1996 proposed redevelopment project area and the 1996 proposed redevelopment plan?

5.  Does Mr. Lyon have a disqualifying conflict of interest in a decision to designate a governing body, other than the Members of the Council, to act as the Board of the Agency?

6.  Does Mr. Lyon have a disqualifying conflict of interest in a decision to deactivate the Agency?

II.  CONCLUSIONS

1.  Mr. Lyon has a conflict of interest in the decision to adopt the 1996 proposed redevelopment plan arising from his residence and his residential rental unit, and from Padelford as a source of income to him.  He may have conflicts of interest arising from his niece who is as a source of income to him, and from the operation of the “personal effects” rule.  Whether he is disqualified as a result of these conflicts depends on whether the public generally exception applies.  We cannot make this determination from a distance.  We have provided the relevant legal analysis, and identified the critical questions of fact Mr. Lyon must answer.  

2.  The decision to select consultants to gather information and to revise the 1996 proposed redevelopment plan and the decision to adopt the 1996 proposed redevelopment plan are too closely related to be considered separately.  Thus, if Mr. Lyon is disqualified with regard to the decision to adopt the 1996 proposed redevelopment plan, he is also disqualified with regard to the decision to select consultants to gather information and to revise the 1996 proposed redevelopment plan.  

3. (a) and 3. (b).  We cannot answer these questions because they are entirely hypothetical.

4. (a)  We cannot answer this question because it is entirely hypothetical.  

4. (b)  If Mr. Lyon has a disqualifying conflict of interest with regard to the decision to adopt the 1996 proposed redevelopment plan, he is also disqualified from taking part in the decision to place the matter on the ballot.  

5.  The decision to designate an alternative governing body for the Agency and the decision to adopt the 1996 proposed redevelopment plan are too closely related to be considered separately.  Thus, if Mr. Lyon is disqualified with regard to the decision to adopt the 1996 proposed redevelopment plan, he is also disqualified with regard to the decision to designate an alternative governing body to act as the Board of the Agency.

6.  The decision to deactivate the Agency and the decision to adopt the 1996 proposed redevelopment plan are too closely related to be considered separately.  Thus, if Mr. Lyon is disqualified with regard to the decision to adopt the 1996 proposed redevelopment plan, he is also disqualified with regard to the decision to deactivate the Agency.
III. FACTS
You are the deputy city attorney for the City of Artesia (“City”) and have been authorized by Mr. Lyon, a member of the Artesia City Council (“Council”) to seek formal advice.


In 1995, the City activated a Redevelopment Agency ("Agency").  The Council designated itself to sit as the governing board (“Board”) of the Agency.  In 1996, a proposed project area (“1996 proposed project area”) was prepared by staff and consultants. The 1996 proposed project area included all commercially zoned property in the City, and excluded all residentially zoned property in the City.

The 1996 proposed project area and the 1996 proposed redevelopment plan were presented to the Council in mid-1996.  During the Council’s consideration of those documents, the general subject of redevelopment became an issue of significant community debate.  Finally, in August 1996, the Council decided not to adopt the 1996 proposed redevelopment plan.

In order to gain community consensus, the Council then considered whether to seek the views of the voters in Artesia by way of a vote regarding redevelopment.  In exploring that option, the city attorney’s office advised the Council that it has the power to place a non-binding initiative on the ballot on whether to adopt the 1996 proposed project area, or whether to pursue redevelopment generally.  Although the measure would not legally bind the Council, it appears unlikely as a political matter that the Council would vote to pursue redevelopment of any sort in the near future if the electors voted against the concept.

As an alternative to seeking voter approval, and based on the recent election of two new members to the Council, the Council wants to consider:  (i) whether to designate a governing body, other than the members of the Council, to act as the Board of the Agency; (ii) whether to select consultants to gather additional information; (iii) whether to revise the 1996 proposed project area and the 1996 proposed redevelopment plan; (iv) whether to designate a new hypothetical project area boundary without an implementing plan; (v) whether to adopt a redevelopment plan for that area; and (vi) whether to adopt an ordinance deactivating the Agency.

Under the redevelopment law, if the Council decides to move forward with the adoption of a new preliminary plan, new proceedings would have to occur and the documents would have to be updated and revised.

Mr. John Lyon serves on the Council.  Mr. Lyon, in joint tenancy with his spouse, owns two single-family homes located on one lot in the City.  Mr. Lyon and his spouse reside in one of the homes, and Mr. Lyon's niece rents the other home.  The lot on which these homes are located is also owned by the Lyons and is located between 250 and 300 feet from the boundaries of the 1996 proposed project area.  The City's Planning Director has determined that although many more than 10 percent of all home owners are located within 300 feet of the boundaries of the 1996 proposed project area, fewer than 10 percent of all property owners in the City own multiple-family residential property within 300 feet of the proposed boundaries of the 1996 proposed project area.

Mr. Lyon is a general contractor employed by and receiving more than $250 in income in the last 12 months from A. J. Padelford and Sons, Inc. ("Padelford").  Padelford is a general contractor, developer and designer of buildings, shopping centers and various other structures in southern California.  In the past two years, very little of Padelford's business has come from construction projects in Artesia, and Padelford has no intention of seeking business in the proposed redevelopment plan.   

Padelford owns a shopping center building located on property leased from the City.  The leased property is within the boundaries of the 1996 proposed project area.  Padelford, in partnership with an individual, Gene Emmons, also owns a bank building and a mall shopping center complex, both of which are located within the boundaries of the 1996 proposed project area. 

​
IV. ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Mr. Lyon will have a disqualifying conflict of interest with regard to a particular governmental decision if the decision will have a reasonably foreseeable and material financial effect on a financial interest of his which is distinguishable from the effect on the public generally.

B.  Making, participating in making, or using official position to influence governmental decisions.

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By voting on any of the potential council decisions about which you inquire, Mr. Lyon would be making governmental decisions.  (Regulation 18700(b)(1).)  By taking part in deliberations and negotiations leading up to a vote, he would be using his official position to influence the decisions.  (Regulation 18700.1(a).)

The Act’s conflict-of-interest provisions are designed to be applied on a decision-by-decision basis.  Each of the various council decisions about which you have inquired must be addressed separately.  

C.  Identifying financial interests. 
1.  Introduction.
The Act’s conflict-of-interest provisions apply only to financial conflicts.  "Financial interest" is defined in Section 87103.  Section 87103 recognizes six kinds of financial interests for purposes of the Act: 

A business entity in which the public official has an investment of $1,000 or more; 

Real property in which the public official has an interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the governmental decision; 

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (This is known as the “personal effects” rule.)

(Section 87103; Regulation 18702.1(a)(4).)

2.  Real property interests.  

Presuming that Mr. Lyon has invested more than $1,000, he has a financial interest in his residence.  (Section 87103(b).)  Again presuming an investment of more than $1,000, he has a separate financial interest in the residential rental unit he owns.  (Ibid.)  

3.  Source of income interests.  

(a)  Mr. Lyon’s niece.
Presuming that the rent paid by Mr. Lyon’s niece for the residential rental unit exceeds $250 per year, she is a source of income to Mr. Lyon.  (Section 87103(c).) 

(b)  Padelford. 

Because he has received more than $250 in income in the past year from Padelford, Padelford is a source of income to Mr. Lyon.  (Section 87103(c).)  

4.  Business entity interests. 

Because he is an employee of Padelford, Mr. Lyon has a financial interest in Padelford as a business entity.
  (Section 87103(d).)

5.  Personal effects rule. 

Mr. Lyon must consider whether each of the potential decisions about which you have inquired will have a personal financial effects on him or on his immediate family.
   (Section 87103, first paragraph.)  He may have a financial interest in a given decision if the reasonably foreseeable impact of the decision results in the personal expenses, income, assets, or liabilities of him or his immediate family increasing or decreasing by at least $250 in any 12-month period.  (Regulation 18702.1(a)(4).)

D.  Reasonable foreseeability and materiality.
Whether the financial consequences of a given governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  A “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or a series of decisions which applies to the entire process or series of decisions.  Therefore, the reasonable foreseeability and materiality of the potential governmental decisions about which you inquire on Mr. Lyon’s various financial interests must be considered separately.  

1.  A decision to adopt the 1996 proposed redevelopment plan.
(a)  Real property interests  

Mr. Lyon has two real property interests, both of which would be indirectly involved in a decision to adopt the 1996 proposed redevelopment plan.
  (See part IV.C.2., above.)  Whether the financial effect of a given governmental decision on an indirectly involved real property interest is material is determined under Regulation 18702.3.  That regulation prescribes alternative materiality rules; which one applies depends primarily upon the geographic proximity of the interest to the area affected by the decision.  

As to reasonable foreseeability, it is reasonably foreseeable that at least some financial effect on real property values and business interests located within or near project areas will result from redevelopment projects.  (DeSaulnier Advice Letter, No. A-96-361.)  A financial effect on both of Mr. Lyon’s real property interests is thus reasonably foreseeable because both are located near the 1996 project boundaries. Thus, the critical issue is whether this effect would be material.  

Mr. Lyon’s residence and the residential rental unit are located on the same lot, which is within 300 feet of the 1996 proposed project boundary.  A real property interest within 300 feet of the area which is the subject of a decision is deemed to be materially affected by the decision, unless it can be shown that no financial effect will result.  (Regulation 18702.3(a)(1).)  This is a “one penny” rule:  if there is any financial effect whatsoever, Mr. Lyon has a conflict of interest.   As it is difficult to imagine that there will be no financial effect whatsoever on Mr. Lyon’s residence and rental unit, he has a conflict of interest, and is disqualified, unless the “public generally exception” applies.  (See part IV.E, below.)  

(b)  Source of income interests.  

(i)  Mr. Lyon’s niece.
As the tenant in the rental unit, Mr. Lyon’s niece is a financial interest as a source of income to him. (See part IV.C.3.(a), above.)  She is indirectly involved in the decision to adopt the 1996 proposed redevelopment plan.
  As an individual who is an indirectly involved source of income, a reasonably foreseeable financial effect on her is material if either of following are true:  

The decision will affect her income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

The decision will affect her real property interest in a manner that is considered material under Section 18702.4.

As stated above, it is reasonably foreseeable that some financial effect on real property and business interests located within or near project areas will result from redevelopment projects.  (DeSaulnier, supra.)  Thus, the critical issue is whether the impact of the decision about the 1996 proposed redevelopment plan will result in either of the conditions stated in Regulation 18702.6 being true as to Mr. Lyon’s niece.  We cannot make this factual determination from a distance.  Having provided the relevant legal analysis, and identified the critical questions of fact, we must leave it to Mr. Lyon to make the final determination.  

(ii)  Padelford
Padelford is a source of income to Mr. Lyon.  (See part IV.C. 3.(b), above.)  Padelford is directly involved in a decision to adopt the 1996 proposed redevelopment plan because it owns real property located within the 1996 proposed project boundaries.  (Regulation 18702.1(b)(2).)  A financial effect on Padelford is reasonably foreseeable because the real property it owns is located within the 1996 proposed project area.  (DeSaulnier, supra.)  Any reasonably foreseeable financial effect on a directly involved source of income is deemed to be material.  (Regulation 18702.1(a)(1).)  Therefore, Mr. Lyon has a conflict of interest arising from Padelford as a source of income, and is disqualified unless the public generally exception applies.  (See below.)  

Please also note that Mr. Lyon may have a separate conflict of interest with regard to Padelford because it is also indirectly involved as a business entity (cf. specifically as an owner of real property within the 1996 proposed project boundaries) in the decision to adopt the 1996 proposed redevelopment plan.  (See part IV.D.1.(c), below.)   

(c)  Business entity interests. 
As an employee, Mr. Lyon has a financial interest in his employer, Padelford.  (Section 87103(d).)  Padelford, as a business entity, is indirectly involved in the decision to adopt the 1996 proposed redevelopment plan.
  

Padelford is a general contractor which has done business in the City in the recent past.  It is reasonably foreseeable that a decision about a redevelopment project will have at least some financial effect on the local construction industry.  Thus, the critical question is whether that financial effect would be material.   

Whether the reasonably foreseeable financial effects of a governmental decision are material as to an indirectly involved business entity is determined under Regulation 18702.2.  That regulation prescribes alternative materiality rules; which one applies depends primarily on the size of the business entity.  Based upon the information you have provided, subsection (g) appears to apply to Padelford.   That subsection provides:  

“(g)  For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or (f):

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Thus, if the financial effect of the decision to adopt the 1996 proposed redevelopment plan would result in any of the conditions stated in Regulation 18702.2(g) being true to Padelford, then the  financial effect would be material, and Mr. Lyon would have a conflict of interest.  He would be disqualified unless the public generally exception applies.  We cannot make this factual determination from a distance.  Having provided the relevant legal analysis, and identified the critical questions of fact, we must leave it to Mr. Lyon to make the final determination.  

(d)  Personal effects rule
Mr. Lyon must consider whether each of the potential decisions about which you inquire will have a personal financial effect on him or his immediate family.  When applying the personal effects rule, financial effects on the value of real property owned by the public official are discounted.  (Regulation 18702.1(a)(4).)  Such financial effects are analyzed independently, as we have done above.  

Discounting the effects on his real property interests, the focus logically falls on 

Mr. Lyon’s employment.  He is a general contractor employed by a developer.  It is not difficult to imagine that approval (or disapproval) of a redevelopment plan which encompasses all the commercially zoned property in the City, and in close proximity to which is apparently a large number of residential units, would affect such an individual.  However, rather than speculating, we must leave it to Mr. Lyon to make the factual determination of whether there is a substantial likelihood of a material personal financial effect.  (Regulation 18702.1(a)(4).)  If he concludes that there is, he has a conflict of interest, and is disqualified unless the public generally exception applies.    

2.  A decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan.

The answer to question no. 2 depends largely on the answer to question no. 1:  if 

Mr. Lyon has a disqualifying conflict of interest with regard to a decision to adopt the 1996 proposed redevelopment plan, then he will also have a disqualifying conflict of interest with regard to a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan.  The two decisions are inextricably interrelated.  To state only the most obvious evidence of their interrelatedness, a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan amounts to a decision not to adopt the original 1996 proposed redevelopment plan.  

Under certain circumstances, a complex decision may be divided into a series of separate decisions if an official has a disqualifying conflict of interest in one of the component-decisions which is not interdependent upon other components.  (Cook Advice Letter, No. I-91-468.)  However, a series of decisions may be too interrelated to be considered separately.   In the Cook Advice Letter, supra, we advised that this would be true where a decision on one aspect of a general plan will substantially affect a decision on another aspect of the plan.  

Here, the relationship between a decision to adopt the 1996 proposed redevelopment plan and a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan are inextricably interrelated.  Therefore, if you conclude that 

Mr. Lyon has a disqualifying conflict of interest with regard to a decision to adopt the 1996 proposed redevelopment plan, then he will also have a disqualifying conflict of interest with regard to a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan.  

Even if you conclude that Mr. Lyon is not disqualified with regard to a decision to adopt the 1996 proposed redevelopment plan, he may nonetheless have a conflict of interest with regard to a decision to select consultants to gather additional information and to revise the 1996 proposed redevelopment plan.  We are unable to advise you on this particular issue because it is hypothetical.  (Regulation 18329(b)(8)(D).)  The Act’s conflict-of-interest provisions are designed to be applied in the context of a particular governmental decision.  For example, 

Mr. Lyon might have a conflict of interest with regard to one consultant because that consultant is a source of income to him, while he would not have a conflict of interest with regard to another consultant with whom he has no financial relationship.  Similarly, we cannot advise about revisions to the 1996 proposed redevelopment plan without knowing at least some of the details of the revision and the expected impact on Mr. Lyon’s interests.

3. (a)  A decision to designate a new proposed redevelopment project area boundary without simultaneously adopting a redevelopment plan for the new area.
3. (b)  A decision to adopt a new redevelopment plan for a new proposed project area.

We cannot answer these questions because each is entirely hypothetical.  (Regulation 18329(b)(8)(D).)  The Act’s conflict-of-interest provisions are designed to be applied in the context of a particular decision.  For example, we cannot advise you about a hypothetical decision to designate new proposed project boundaries without knowing the geographical relationship of the boundaries to Mr. Lyon’s real property and other financial interests.  We cannot advise about a decision to adopt a redevelopment plan for this hypothetical new project area without knowing at least some of the details of the plan so that we may assess the plan’s impact on Mr. Lyon’s interests.  

4. (a)  A decision to place a non-binding question before the voters for their approval or disapproval of redevelopment in general.

We cannot answer this question because it is hypothetical and vague.  (Regulation 18329(b)(8)(D).)  Without at least some facts about the wording of the ballot question, we cannot address this question.   

4. (b)  A decision to place a non-binding question before the voters for their approval or disapproval of the 1996 proposed redevelopment project area and the 1996 proposed redevelopment plan.
If a public official has a disqualifying conflict of interest with respect to a major decision, he or she is also disqualified from participating in a decision to place the matter on the ballot.  (See, e.g., Benjamin Advice Letter, No. A-86-061.)  This is so even if the ballot question is advisory.  (Larsen Advice Letter, No. A-86-127.)  

Here, if Mr. Lyon has a disqualifying conflict of interest in a decision to adopt the 1996 proposed redevelopment plan, including the proposed project boundaries, then he also has a disqualifying conflict of interest in a decision to place the matter on the ballot, even as an advisory or nonbinding question.  First, although advisory, the outcome of the ballot question would have a significant impact on the eventual outcome of the matter.  You state in your advice request that it is unlikely that the Council will approve the redevelopment plan if the voters disapprove the ballot question.  Conversely, one may reasonably infer that voter approval of the question would, to at least some degree, increase the chances that the 1996 proposed redevelopment plan would be adopted.  

Second, the ultimate decision would remain with the Council.  As explained above, where a series of decisions are so interrelated that they cannot be reasonably segmented into components, an official who is disqualified as to one of the components is disqualified as to the entire series of decisions.  (Cook, supra.)  Here, a decision to place the advisory question on the ballot is too closely related to the Council’s decision to be bifurcated from it:  they both deal, apparently, with the identical issue.  

5.  A decision to designate a governing body, other than the members of the Council, to act as the Board of the Agency.
We assume that this decision would be an alternative to acting upon the 1996 proposed redevelopment plan, either by adopting, revising, or placing it before the voters.  Given that assumption, the answer to this question depends largely on the answer to question no. 1.  If 

Mr. Lyon has a disqualifying conflict of interest with regard to a decision to adopt the 1996 proposed redevelopment plan, then he will also have a disqualifying conflict of interest with regard to a decision to designate a governing body, other than the members of the Council, to act as the Board of the Agency.  A decision to designate another governing body, without acting on the 1996 proposed redevelopment plan, amounts to a “go or no go” decision by the current Council—it is a decision not to act on the 1996 proposed redevelopment plan, which itself constitutes a governmental decision.  (See Regulation 18700(b)(5).)  Thus, the decision to designate another governing body, in this factual context, is inextricably interrelated to the decision to adopt the 1996 proposed redevelopment plan, and cannot be bifurcated from it. 

Even if you and Mr. Lyon conclude that he is not disqualified with regard to a decision to adopt the 1996 proposed redevelopment plan, he may nonetheless have a conflict of interest in a decision to designate an alternative governing body for the Agency.  We are unable to advise you on this particular issue because it is hypothetical.  (Regulation 18329(b)(8)(D).)  The Act’s conflict-of-interest provisions are designed to be applied in the context of a particular governmental decision.  For example, Mr. Lyon might have a conflict of interest with regard to one potential member of the new governing body because he/she is a source of income to him, while he would not have a conflict of interest with regard to another individual with whom he has no financial relationship. 

6.  A decision to adopt an ordinance deactivating the Agency.
Again, we assume that this decision would be an alternative to acting upon the 1996 proposed redevelopment plan, either by adopting, revising, or placing it before the voters.  Given that assumption, the answer here is the same as the answer to question no. 5, about a decision to designate an alternative governing body to act as the Board of the Agency.  A decision to deactivate the Agency is inextricably interrelated to the decision to adopt the 1996 proposed redevelopment plan because the former decision is tantamount to a decision not to make the latter decision.  

Even if you and Mr. Lyon conclude that he is not disqualified with regard to a decision to adopt the 1996 proposed redevelopment plan, he may nonetheless have a conflict of interest in a decision to deactivate the Agency.  We do not have enough facts (e.g., about other projects and other interests of Mr. Lyon which might be affected) to evaluate the conflict of interest implications of a decision to deactivate the Agency.  

E.  The “public generally” exception.  

For a disqualifying conflict of interest to exist, the reasonably foreseeable material financial effect of a governmental decision on the public official’s financial interest must be “distinguishable from its effect on the public generally.”  (Section 87103.)  The material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if the decision will affect a “significant segment” of the public “in substantially the same manner” it affects the public official.  (Regulation 18703(a)(1),(2).)  A “significant segment” may be comprised of:  

10 percent or more of the population in the jurisdiction of the official's agency; 

10 percent or more of all property owners, all home owners or all households in the jurisdiction of the official's agency; 

50 percent of all businesses in the jurisdiction so long as the businesses are composed of more than a single industry, trade, or profession; 

At least 5,000 individuals who are residents of the jurisdiction; or, 

The decision will affect a predominant industry, trade, or profession in the official's jurisdiction.  (Regulations 18703(a)(1)(C) and 18703.2.)

“Substantially the same manner” is defined in Regulation 18703(a)(2): 

“(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (a)(1) of this regulation.”

In general terms, applying the public generally exception consists of two closely interrelated steps.  First, one must determine whether there is a cognizable “significant segment” of the public.  Second, one must determine whether this significant segment is affected in “substantially the same manner” as the public official.

1.  Real property interests  

Mr. Lyon has a conflict of interest in a decision to adopt the 1996 proposed redevelopment plan arising from his ownership of his residence and his residential rental unit.  (See part IV.D.1.(a), above.)  He is disqualified from making, participating in making, or using his official position to influence this decision unless the public generally exception applies.  (Section 87100.)  

Mr. Lyon’s residence is located within 300 feet of the 1996  proposed project boundaries.  The City’s Planning Director has determined that more than 10 percent of the City’s homeowners are situated in similar geographic proximity to the 1996 proposed project boundaries.  These homeowners would comprise a significant segment if Mr. Lyon concludes that the decision to adopt the 1996 proposed redevelopment plan would indeed affect those homeowners in substantially the same manner in which it would affect his residence.  We must leave it to 

Mr. Lyon to make this decision.  If he concludes the effect would be substantially the same, then the public generally exception would apply, and he would not be disqualified as a result of his residence.  (Note that Mr. Lyon could still be disqualified as a result of other potential conflicts discussed in this letter.) 

Turning to the residential rental unit, in In re Ferraro (1978) 4 FPPC Ops. 62, the Commission concluded that the public generally exception applies to prevent the disqualification of a public official who owns three or fewer residential rental units where the official would otherwise have a conflict based on the residential rental units.  The Commission grounded this conclusion on three points.  First, owners of three or fewer units should not be characterized as members of the “rental industry” because they are a qualitatively different group from the owners of large numbers of units; the latter group properly comprises the “industry.”  Thus, the rule that a single trade, industry, or profession cannot comprise a “significant segment” does not apply.  (See Regulation 18703(a)(1)(B).)  Second, these owners of three or fewer residential units comprise a “large” and “heterogeneous” group, and are therefore a “significant segment” of the public.  Third, the Commission concluded that the rent control ordinance at-issue would affect all the owners of three or fewer units in substantially the same manner.

Applying Ferraro, supra, the public generally exception will apply to Mr. Lyon’s residential rental unit if owners of three or fewer residential rental units are a large and heterogeneous group in the City, and if all are affected in the substantially the same manner as is he.  Alternatively, if a significant segment of the public exists based on the specific numerical thresholds in Regulation 18703(a)(1) and if that segment is affected in substantially the same manner as is Mr. Lyon as the owner of one or a few rental units, then the public generally will also apply.

2.  Source of income interests 

(a)  Mr. Lyon’s niece
Assuming arguendo that Mr. Lyon has a conflict of interest arising from his niece as a source of income (see part IV.D.1.(b)(i), above), he is disqualified unless the public generally exception applies to her.  As explained above, if the exception is to apply, there must be a significant segment of the public which is affected in substantially the same manner as is 

Mr. Lyon’s niece as a tenant in a single family rental unit located near the 1996 proposed project boundaries.  Such a segment might consist of 10 percent of the population, or 10 percent of all households, or 5,000 individuals.  (See Regulation 18703(a)(1).)  In the end, this is essentially a factual determination which Mr. Lyon must make.

(b)  Padelford  

Mr. Lyon has a conflict of interest arising from Padelford as a source of income, and is disqualified unless the public generally exception applies.  (See part IV.D.1.(b)(ii), above.)  As explained above, if the exception is to apply, there must be a significant segment of the public which is affected in substantially the same manner as is Padelford as the owner of commercial real property located within the 1996 proposed project boundaries.  Such a segment might consist of 10 percent or more of property owners (Regulation 18703(a)(1)(A)(ii)), or it might consist of 50 percent of all businesses (Regulation 18703(a)(1)(B)).
  In the end, this is essentially a factual determination which Mr. Lyon must make.

3.  Business entity interests 

Assuming arguendo that Mr. Lyon has a conflict of interest in connection with Padelford as a business entity (see part IV.D.1.(c), above), he will be disqualified from taking part in a decision to adopt the 1996 proposed redevelopment plan unless the public generally exception applies.  As explained above, if the exception is to apply, there must be a significant segment of the public which is affected in substantially the same manner as is Padelford as a general contractor and developer.  Because Padelford is, of course, a business entity, the significant segment must consist of 50 percent of all businesses (Regulation 18703(a)(1)(B)).  Please note carefully that it is not sufficient to show that 50 percent of all businesses in the jurisdiction will be somehow affected—for the exception to apply, 50 percent of all businesses must be affected in substantially the same manner as is Padelford as a general contractor and developer.  In the end, this is essentially a factual determination which Mr. Lyon must make.

4.  Personal effects rule
Assuming arguendo that Mr. Lyon has a conflict of interest based on the personal effects rule, he is disqualified unless the public generally exception applies.  The most obvious reason for concluding that Mr. Lyon has a conflict is the effect on his employment.  (See part IV.D.1.(d), above.)  If that is so, it is unlikely that the public generally exception will apply to prevent his disqualification.  A significant segment of the public would have be comprised of individuals who are affected in substantially the same manner as a general contract or employed by a developer.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a member of the city council, 


Mr. Lyon is a public official.


�  Mr.  Lyon has a financial interest in Padelford under two of the six prongs of Section 87103.  Each interest must be analyzed separately.  


�  For purposes of the Act, “immediate family” means the spouse and dependent children.  (Section 82029.)  


�  Regulation 18702.1(a)(3) states the conditions in which a real property interest is considered to be directly involved in a governmental decision.  None of these conditions are true as to either of Mr. Lyon’s real property interests in connection with a decision to adopt the 1996 proposed redevelopment plan.  Therefore, by default, the interests would be indirectly involved in the decision.  


�  Regulation 18702.1(b) states the conditions in which a source of income is considered to be directly involved in a governmental decision.  None of these conditions are true as to Mr. Lyon’s niece in connection with the decision to adopt the 1996 proposed redevelopment plan.  Therefore, by default, she is indirectly involved in the decision.  


�  Under the Act, a real property interest may be a lease.  (Section 82033.)  Whether the reasonably foreseeable financial effects of a governmental decision on an indirectly involved leasehold interest are material is determined under Regulation 18702.4. 


�  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  None of these conditions are true as to Padelford in connection with the decision to adopt the 1996 proposed redevelopment plan.  Therefore, by default, Padelford, as a business entity,  is indirectly involved in the decisions.  


�  You have stated that all commercially zoned property in the City is included in the proposed project area, including presumably all commercial real estate such as that owned by Padelford.  When a governmental decision will affect an entire industry in substantially the same manner as it will effect a public official’s economic interest, the industry is considered to constitute a significant segment if that industry is a “predominant industry” in the jurisdiction or district.  (Regulation 18703.2.)   Regulation 18703.2  does not establish any specific criteria for determining when an industry, trade, or profession is predominant in a given jurisdiction.  We rely on the well-settled interpretation that the “predominant industry” variation of the public generally exception is to be construed narrowly.  (Woods Advice Letter, No. A-94-164.)   Originally, the term “predominant” was meant to apply to a situation where a local economy is based on one industry, so that almost any public official would have an economic tie to that industry, trade, or profession.   (Ibid.)  In Woods, supra, we advised that the real estate business, while the third most numerous type of business in the jurisdiction-in-question, was not the basis of the local economy, and therefore the “predominant industry” variation on the public generally exception did not apply.    





You have not provided sufficient facts with which to determine whether Regulation 18703.2 would apply to prevent Mr. Lyon’s disqualification in the case of Padelford.  However, given the law stated in the preceding paragraph, it seems unlikely that the commercial real estate business in your jurisdiction will qualify as a “predominant industry or trade.”  





