                                                                    June 26, 1997

Mr. Gregory Moser

Foley Lardner Weissburg & Aronson

402 West Broadway, 23rd Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-97-296
Dear Mr. Moser:

This letter is a response to your request for advice on behalf of Directors Margaret Merlock and Darlene Garrihy regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Directors Merlock and Garrihy participate in decisions concerning litigation filed against the Tri-City Hospital District (the “District”) by Director Kellett, including considering whether, or on what terms, the District should agree to defend and indemnify the general counsel in the litigation?

CONCLUSION
Based on the facts presented in your request for advice, neither Director Merlock nor Director Garrihy has an economic interest that will be affected by district decisions about the lawsuit.  Therefore participating in decisions about the lawsuit would not give rise to a conflict of interest for either of them under the Act.    

FACTS
The lawsuit was filed by Director Kellett, a current member of the Tri-City Hospital Board, against the District itself, its current chief executive officer, and its current and former general counsels.  The lawsuit filed by Director Kellett does not name Directors Merlock or Garrihy personally.  The lawsuit relates to the termination of a lease between plaintiff/Director Kellett and the defendant/District, which the CEO and current general counsel acted to terminate as a violation of Government Code Section 1090.  Plaintiff/Director Kellett was required to return all rent paid by the District under the lease.  The lease was entered into prior to the tenure of the current CEO and general counsel.  Plaintiff/Director Kellett alleges that the defendants  failed in their duties toward him with respect to the lease transaction based on tort theories.

Director Garrihy is a longstanding friend of the general counsel and it has been alleged that she may have a conflict of interest based on this friendship.  Director Merlock is a member of the governing body of a joint powers insurance authority of which the District is a member.  She was nominated to that position by the District, and elected to that position by a vote of the member agencies of the joint powers authority.  She receives a per diem and reimbursement of expenses when she attends board meetings of the joint powers authority, a California public agency.  The joint powers authority operates a group self-insurance pool which may provide coverage to the District and other defendants at the District's request.  Certain decisions of the District regarding the lawsuit may increase or reduce the amount which the joint powers authority will become obligated to pay to or on behalf of the District.

ANALYSIS
Economic Interests.  The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

         “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management. 

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. . . .”  (Section 87103(a)‑(e).)

A "public official" is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As directors of the Tri-City Hospital District, Ms. Garrihy and Ms. Merlock are considered “public officials” under the Act.

Director Garrihy:  Director Garrihy’s friendship with the general counsel does not constitute an economic interest under the Act.  You state that Director Garrihy and the general counsel do not exchange gifts, have no joint financial interests, and the general counsel has not been a source of income to Director Garrihy.  In addition, the facts do not indicate that Director Garrihy will be personally affected by the decisions.  (Regulation 18702.1(a)(4).
  The facts you presented do not show any economic interest of Director Garrihy’s that would give rise to a conflict of interest under the Act in connection with District decisions about the litigation.   

Director Merlock: You state that Director Merlock is a member of the governing body of a joint powers insurance authority of which the District is a member.  She receives a per diem and reimbursement of expenses when she attends board meetings of the joint powers authority.  Certain decisions of the District regarding the lawsuit may increase or reduce the amount which the joint powers authority will become obligated to pay to or on behalf of the District.     

However, Section 82030 of the Act provides that the definition of “income” does not include an official’s  “[s]alary and reimbursement for expenses or per diem received from a state, local, or federal government agency. . . .”  A joint powers authority is considered a local government agency.  (Section 82041.)  Therefore, the reimbursement for expenses and per diem that Director Merlock receives for attending board meetings of the joint powers authority do not constitute a source of income to her under Section 87103(c).  (See Hanna Advice Letter, No. A-96-291.)  Further, the joint powers authority is not a business entity so her position on the board of directors does not constitute an economic interest of hers under section 87103(d).  (Hanna Advice Letter, supra.)  Lastly, no facts are presented indicating personal financial effects on Director Merlock. 

Director Garrihy’s friendship with the general counsel and  Director Merlock’s position on the joint powers authority do not constitute economic interests of theirs that will be affected by District decisions about the litigation, and therefore no conflict of interest will arise under the Act.  Because you have not described any economic interests of the two directors that would give rise to a conflict under the Act, we do not need to proceed to a discussion of whether it is foreseeable that a decision about the litigation would have a material financial effect on that economic interest.    

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Under Regulation 18702.1(a)(4), a personal financial effect on an official means a decision which “will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12-month period.”





