                                                                    July 16, 1997

Marguerite Battersby

Brunick, Alvarez & Battersby

Post Office Box 8425

San Bernardino, California  92412

 Re:  Your Request for Advice

         Our File No. A-97-300
Dear Ms. Battersby:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  May Councilmember Drusys participate in or attempt to influence the general salary discussions and budgetary considerations of the city council, which will most likely involve direct salary benefits to his spouse?

2.  May Councilmember Drusys participate in or attempt to influence the city council discussions regarding the status of the Y-rated employees, which include his spouse?

3.  Is Councilmember Drusys precluded from participating in or attempting to influence decisions which involve across-the-board or pay increases, reductions in pay, or other budgetary considerations which affect, directly or indirectly, his spouse 's compensation as a city employee? Would the answer to this question be different if the pay increase were position-specific, and affected only his spouse?

4.  Is Councilmember Drusys precluded from participating in discussions regarding reductions in force or layoffs of city employees which may affect his spouse 's continued employment with the city?

CONCLUSIONS
1.  Yes.

2.  Councilmember Drusys may participate in the decisions of the city council regarding the Y-rated employees to the extent those decisions deal with salary evaluations.

3.  No.  As long as the decision to award a pay increase does not treat Drusys’ spouse differently from other employees in the same job classification or position, Drusys is not disqualified.

4.  Councilmember Drusys may not participate, in any manner, in the deliberations, discussions or vote of the city council concerning reductions in force or layoffs unless the impact of the city council’s actions on Drusys’ financial interest is indistinguishable from the impact on the public generally.

FACTS
Councilmember Drusys (“Drusys”) has served on the City Council of the City of Yucaipa ("city") since December 1994.  His spouse, Linda, has been employed by the city since December 1989 (prior to Drusys' election). She was initially employed by the city as the Acting Deputy City  Clerk, and later assumed the position of Administrative Coordinator in the Planning Department. Subsequently, and as a result of budgetary cutbacks, she was transferred to a position in the Finance Department where she assumed the position of Accounting Specialist.  As part of a citywide classification study, her position was subsequently reclassified and she was Y-rated at her then-current salary because her pay in the prior classification exceeded that of the same range and step of the new classification.  She has not received a pay increase due to the Y-rating since that time.

As a result of a recent resolution of a dispute between the city and the County of San Bernardino over the amount of property tax revenues to be received by the city, and as part of the city's 1997/98 budgetary considerations, the city council is reviewing employee salaries and will, most likely, consider pay increases for all or some employees.  The city has a total of thirty (30) employees at this time.

Drusys' spouse's pay will be affected, most likely, by the salary decisions made by the city  council. These decisions are not anticipated to reduce or remove any positions.  The deliberations to be engaged in by the city council will probably include consideration of the Y-rated employees (of which there are three, including Linda Drusys) and an evaluation of their compensation.

The employees of the city are not represented by an employee association or union.  The city council has adopted personnel rules which effectively amend the "at will" status of city  employees by requiring "cause" for discipline or termination, provide a grievance procedure for employees who believe they have been unfairly treated and, further, set forth a procedure for layoffs and reductions in force.

ANALYSIS
As a city councilmember, Drusys is a public official as that term is defined under the Act.  (See Section 82048; Doane Advice Letter, No. A-97-211.)  Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on (inter alia) the official or on a member of the official’s immediate family.  (Section 87103.)  A spouse is considered a member of an official’s immediate family under Section 82029.

According to the facts provided in your letter, the decisions to be made by Yucaipa City  Council regarding the review of the city employees’ salaries and possible downsizing of city  positions (“the decisions”) will impact Drusys’ spouse in a financial manner; i.e., she will either receive or not receive a salary increase and her position may be terminated.  Therefore, under Section 87103, Drusys has a financial interest in the decisions.
  He may not participate in the decisions of the city council if the outcome of those decisions will have a foreseeable and material financial effect on him or his spouse.  

I.  Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In this matter, it is presently clear that the decisions of the city council will have some effect on the financial interests of Drusys and his spouse (again, there will either be an increase to the community income - or not - depending on the salary review issue or there will be a decrease to the community income if downsizing occurs).  Therefore, it is foreseeable that the outcome of the city council’s decisions will have a financial effect on Drusys and his spouse.

II. Materiality

In order for disqualification of an official to be required, the financial effect on the official must not only be foreseeable, but material.  Regulation 18702 sets forth the guidelines for determining whether an official’s financial interest in a decision is “materially” affected as required by Section 87103.  If the official’s financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  

Under subdivision (a)(4) of Regulation 18702.1, an official’s financial interest will be directly involved in a decision, and the effect of that decision will be material, if:

“The decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12-month period.  ...”

You have not stated in your letter the monetary differential between Drusys’ spouse’s current salary and the salary she would receive should her pay be increased.  We will assume, however, that this differential would exceed $250 in any given year.  Additionally, we also assume that Drusys’ spouse’s present salary is in excess of $250 per year such that if her position were to be terminated, the financial effect on her and Drusys would exceed $250.  Based on these assumptions, the effect of the decisions of the city council would be material to Drusys under the test of Regulation 18702.1(a)(4).

III.  The Salary Exception

Notwithstanding that the effect of a decision will have both a foreseeable and material impact on an official’s financial interest, Regulation 18702.1(c) contains an exception to the disqualification rules for decisions that involve the adjustment of salaries of governmental employees.  Regulation 18702.1(c) provides:

“Notwithstanding subdivision (a) an official does not have to disqualify himself or herself from a governmental decision if:

(1) The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.  ...”

Drusys is an employee of the city.  The city is a local government agency.  (Section 82041.)  Since one of the decisions to be considered by the city council is a possible increase to the salary of certain city employees, including Drusys’ spouse,
 the action of the city council falls squarely within subdivision (c), quoted above.  Consequently, Drusys need not disqualify himself from participating in the decisions of the city council to re-evaluate the salaries of city employees, including the salary of his spouse.

IV.  Decisions Concerning Layoffs or Termination.

As discussed above, the decisions of the city council to layoff or terminate city employees will have both a foreseeable and material impact on Drusys.  While Regulation 18702.1(c) does not require disqualification of an official when the effect of a decision involves salary considerations, this subdivision of the regulation does not provide an exception for decisions concerning layoffs or terminations of governmental employees:

“... This subdivision does not apply to decisions to hire, fire, promote, demote, or discipline an official’s spouse, or to set a salary for an official’s spouse which is different from salaries paid to other employees of the spouse’s agency in the same job classification or position; ...”

Accordingly, under the terms of Regulation 18702.1, Drusys must abstain from participating in the deliberations and vote of the city council concerning the layoff and termination issues. 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The decisions will have a financial effect on Drusys according to Section 87103 because of the impact on his spouse and also because of the impact on his community property interest in her earnings.  (Section 87103(c) and Section 82030.)


�  Your letter indicates that the salary review will be of all Y-rated employees such that Drusys’ spouse will not be singled out or be considered for a salary review different from similarly situated employees.





