                                                                    July 15, 1997

William N. Sauer

Law Offices of William N. Sauer, Jr.

Post Office Box 1185

Carlsbad, California  92018-1185

 Re:  Your Request for Advice

         Our File No. A-97-301
Dear Mr. Sauer:

This letter is a response to your request on behalf of Ronald Mitchell for advice about the Political Reform Act (the “Act”).
   Mr. Mitchell has authorized you to make this request on his behalf.  Please note that this advice considers only the applicability of the Act’s provisions to  Mr. Mitchell’s situation; neither other state conflict-of-interest laws nor generalized ethical obligations are addressed.   

I.  QUESTION
May Mr. Mitchell participate in deliberations about and vote on the future line of credit between Tri-City Hospital District and Tri-City I.P.A.?

II.  CONCLUSION
Mr. Mitchell has at least two financial interests recognized by the Act at stake in the decisions about the line of credit.  The decisions will have a reasonably foreseeable financial effect on each of these interests.  However, we are unable to determine conclusively whether the financial effects on either or both of the interests will be material.  We have provided you with the relevant legal analysis, and identified for you the critical questions of fact you must answer in order to make this determination.  

III.  FACTS
You represent Tri-City Hospital District (the “district”), which is formed pursuant to the Health and Safety Code of the State of California.  Ronald Mitchell is an elected member of the Board of Directors (the “board”) of the district. 

The district extended a loan to Tri-City I.P.A. (the “I.P.A.”), which is a physician-hospital organization of which the district is a member.  The loan is due and is technically in default.  The board must decide whether to extend the term of the loan, foreclose the loan or take other action recommended by the administration and/or consultants.  

Mr. Mitchell is a Certified Public Accountant.  He is an “income partner” with the firm of Grice, Lund and Tarkington (the “firm”).  As an income partner, Mr. Mitchell’s compensation depends upon the firm’s performance.  However, he has no ownership interest in the firm.  

Mr. Mitchell and the firm represent Quality Care Medical Group (the “medical group”) as accountants.  The medical group is composed of approximately four primary care physicians, and is a member of the I.P.A.  The I.P.A. owes at least $200,000 to the medical group.  Mr. Mitchell and his firm received approximately $15,000 in accounting fees in the last 12 months from the medical group.  Mr. Mitchell has no other direct or indirect financial interests in the I.P.A.
IV.  ANALYSIS
A.  
Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Mr. Mitchell will have a disqualifying conflict of interest with regard to governmental decisions about the district’s loan to the I.P.A. if the decisions will have a reasonably foreseeable and material financial effect on his financial interests which is distinguishable from the effect on the public generally.  

B. 
Making, participating in making, and influencing governmental decisions.  
The Act’s conflict-of-interest provisions apply only when the relevant public official makes, participates in making, or uses or attempt to use his or her official position to influence a governmental decision.  Here, the board will deliberate and vote on issues regarding the loan to the I.P.A.  Therefore, Mr. Mitchell will, unless disqualified, be making governmental decisions by voting on these matters (see Regulation 18700(b)), and will be participating in making and influencing decisions by taking part in deliberations (see Regulation 18700(c) and 18700.1(a)). 

C. 
Identifying financial interests. 
The Act’s conflict-of-interest provisions apply only to financial conflicts.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  Section 87103 recognizes six kinds of financial interests for purposes of the Act: 

a business entity in which the public official has an investment of $1,000 or more; 

real property in which the public official has an interest of $1,000 or more; 

any source of income which aggregates to $250 or more within 12 months prior to the decision;

a business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.;

the donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (This is known as the “personal effects” rule.)  

(Section 87103; Regulation 18702.1(a)(4).)
 The Act’s conflict-of-interest provisions apply here only if Mr. Mitchell has  at least one of these financial interests potentially at stake in the board’s decisions about the loan to the I.P.A.  

Mr. Mitchell has three cognizable financial interests potentially at stake in the board’s governmental decisions about the loan to the I.P.A.  Mr. Mitchell has a direct financial interest in the firm because he is an employee of the firm (Section 87103(d)), and because the firm is a source of income to him (Section 87103(c)).
  Also, the board’s decisions about the loan to the I.P.A. could have a personal financial effect on Mr. Mitchell of at least $250 in any 12-month period.  (Regulation 18702.1(a)(4).)   

D. Assessing reasonable foreseeability and materiality. 

Even if a public official has one or more financial interests at stake in a government decision in which he or she will take part, the public official does not have a conflict of interest unless the decision results in a reasonably foreseeable
 and material
 effect on that financial interest.  (Section 87100.)   

1.  Mr. Mitchell’s financial interests in the firm.  

Mr. Mitchell has two financial interests in the firm: first, as an employee of the firm (Section 87103(d)), and, second, because the firm is a source of income to him (Section 87103(c)).  In this case, the analysis of materiality is the same for both interests (i.e., the firm as his employer and the firm as his source of income).  The firm is a business entity.  (See Section 82005).  This business entity is indirectly involved in the board’s decisions about the loan to I.P.A. because the decisions could have an impact on one of its clients, the medical group.  (See Regulation 18702.1(b), which provides criteria for determining when a financial interest is directly involved.  Although the firm is not directly involved under any of these criteria, it is indirectly involved for the reason stated above.)  

A financial effect on the firm is reasonably foreseeable as a result of the board’s governmental decisions about the loan to the I.P.A.  The firm’s client, the medical group, is a major creditor of the I.P.A.  If the board votes to foreclose on the loan to the I.P.A., the medical group will probably find it relatively more difficult, if not impossible, to collect from the I.P.A.  Conversely, if the board votes to take action which amounts to a reprieve for the I.P.A., the medical group will probably find it relatively easier to collect from the I.P.A.  Either way, the impact on the medical group will have a “ripple effect” on the firm, especially because 

Mr. Mitchell, one of the board members who will make the decision, is closely associated with the firm.  

The more difficult issue is whether this reasonably foreseeable financial effect on the firm will be material.  Materiality as to indirectly involved business entities, such as the firm under these facts, is determined under Regulation 18702.2.  That regulation prescribes alternative rules for determining materiality depending upon the size of the business.  We assume that subsection (g) applies to the firm, and proceed based upon that assumption.  However, we strongly urge you and Mr. Mitchell to inspect Regulation 18702.2 carefully and determine, based upon your superior access to facts about the firm, that this assumption is valid.  Subsection (g) provides:  

“(g)  For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or (f):

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Thus, the critical question is this: having concluded that the board’s decision will have a reasonably foreseeable financial effect on the firm, will that effect be such that any of the conditions stated in subsection (g) will be true as to the firm?  This question must be answered in light of the entire factual situation surrounding the decision itself, the consequent impact on the I.P.A., the derivative impact on the medical group, and the resulting change, if any, in the relationship between the medical group and the firm.  We cannot reasonably make this assessment from a distance.  Having provided you with the relevant legal analysis, and having identified for you the critical question of fact, we must leave it to you and Mr. Mitchell to draw on your superior access to the facts in making this determination.  

2.  Possible personal financial effect on Mr. Mitchell.  

Mr. Mitchell’s compensation from the firm varies with the firm’s performance.  The firm is affected by the board’s decisions about the loan to the I.P.A. because the decisions could have an impact on one of the firm’s clients, the medical group.  As explained above, a financial effect on the firm is reasonably foreseeable because the decision will have an impact on the client’s ability to collect the sizable debt owed to it by the I.P.A.  Since Mr. Mitchell’s compensation depends upon the firm’s performance, a personal financial effect on him is consequently also reasonably foreseeable.  

Again, the difficult issue is materiality.  A personal financial effect on a public official is material if his or her personal expenses, income, assets, or liabilities increase or decrease by at least $250 in any twelve-month period.  (Regulation 18702.1(a)(4).)  Thus, the critical question is this: having concluded that the board’s decision will have a reasonably foreseeable personal financial effect on Mr. Mitchell, will that effect be such that any of the conditions stated in Regulation 18702.1(a)(4) will be true as to Mr. Mitchell?  This question must be answered in light of the entire factual situation surrounding the decision itself, the consequent impact on the I.P.A., the derivative impact on the medical group, and the resulting change, if any, in the relationship between the medical group and the firm.  We cannot reasonably make this assessment from a distance.  Having provided you with the relevant legal analysis, and having identified for you the critical question of fact, we must leave it to you and Mr. Mitchell to draw on your superior access to the facts in making this determination.


In summary, if the answer to either of the questions posed in parts IV.D.1. and IV.D.2, respectively, is “yes,” then Mr. Mitchell will have disqualifying conflict of interest.
  If the answer to both questions is “no,” then Mr. Mitchell may participate.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:jlw

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  In the Moss Advice Letter, No. A-94-100, we advised that the members of the board of directors of a local healthcare district formed pursuant to Health & Safety Code sections 32000 et seq. are public officials, for purposes of the Act.  As the district was formed, too, under that law, Mr. Mitchell is a public official for purposes of the Act.


�  Note that the medical group is not a source of income to Mr. Mitchell.  The medical group is, of course, a source of income to the firm, and the firm is , of course, a source of income to Mr. Mitchell.  However, because Mr. Mitchell does not own at least 10% of the firm, the firm’s income from the medical group does not “pass through”  on a pro rata basis to him.  (Section 82030.)  


�  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made is highly situation-specific.  A financial effect need not be a certainty to be consider reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)   


�  Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)


�  The Act provides that a public official who otherwise has a conflict of interest may nonetheless take part in governmental decisions if the financial effect which causes the conflict is indistinguishable from the effect of the decision on the public generally.  (Section 87103; Regulation 18703 et seq.)  Here, it is self-evident that a significant segment of the district’s residents will not be affected in a manner substantially similar to Mr. Mitchell as an income partner of an accounting firm whose client is owed a large sum by the I.P.A.  Therefore, the public generally exception will not apply if Mr. Mitchell indeed has a conflict of interest.  





