                                                                    June 23, 1997

Anthony Matulich

Ione City Council

Post Office Box 663

Ione, California  95640

 Re:  Your Request for Advice

         Our File No. I-97-304
Dear Councilmember Matulich:

This letter is a response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this Act should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  This request is being treated as a request for informal advice pursuant to Regulation 18329(b)(2)(B).

QUESTION
May you participate in a governmental decision to attempt to acquire a clubhouse site for a golf course owned by the city by an eminent domain action?

CONCLUSION

If the governmental decision has a reasonably foreseeable and material financial effect on an economic interest you possess, you may not participate in the decision.
FACTS
You are a member of the Ione City Council.  In addition, you serve on the Ione City Council Golf Course Committee.  Castle Oaks Golf Course is a city-owned 18 hole golf course situated on approximately 200 acres.  The golf course is operated by Portlock International, Ltd., a private company, on a 55 year lease agreement with the City of Ione.  

In the development of the golf course, a parcel of ground designated as the "clubhouse site” was not transferred to the city but remained in the ownership of the subdivision developer, now Baccarat Inc.  The City of Ione is now contemplating an eminent domain action to acquire the parcel of ground designated as the “clubhouse site.”

You are concerned that you may have a conflict of interest under the Act because of your extensive involvement in golf throughout Northern California and specifically because of services that you have performed for Castle Oaks Golf Course.  You have provided a brief outline of your involvement in golfing activities in Northern California generally and the work you did for Castle Oaks Golf Course.

You were a certified rules officer for the Northern California Golf Association (NCGA).  You have attended eight NCGA three day rules seminars and six United States Golf Association/

Professional Golf Association four day rules seminars.  You attended these seminars at your own expense and you receive no compensation as a certified rules officer for the NCGA per se.  During the year you serve as a voluntary tournament official for approximately 50 days at your own expense, except that meals are provided to you while on duty.

You are the area one captain (1 of 6) in the Sacramento area serving Stockton to Oregon and Highway 50 into Nevada for the Northern California Association Golf Course Rating Committee.  This position is voluntary, except that you are provided lunch while on duty and golfing privileges.

Finally, you provide the following services: 1) golf course marking; and 2) identification of hazards and out-of-bound areas.  This involves preparation of 1" x 2" wooden stakes, painting, and development of a plan in accordance with the USGA Rules of Golf.  You have provided these services voluntarily except that you receive lunch while working and golfing privileges.  You have provided this service for Castle Oaks Golf Course.

ANALYSIS
1.  Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

“(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred and fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503.”

You have stated that you have received meals and golfing privileges for your work on Castle Oaks Golf Course from Portlock International, Ltd.
  Potentially, this would make Portlock International Ltd., a source of income to you or a donor of a gift to you.  

“Income” includes any payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer.  (Section 82030.)  A payment is considered income when consideration of equal or greater value is provided to the source of the payment.

“Gift” means any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  (Section 82028.)  Gifts which are returned, donated to a charitable organization, or reimbursed within 30 days of receipt, are not gifts.  (Section 82028(b)(2); Regulation 18943.)

While we have no exact formula to determine whether consideration of equal or greater value has been provided by an official, the following general guidelines may be of assistance.  The value of services rendered may be proven by evidence as to the customary rate of compensation for such services, irrespective of official status.  (Tassi v. Tassi (1958) 160 Cal.App.2d 680, 690-691.)  Also, relevant in the determination might be the length of time spent rendering the services, or whether the services are of the type not readily available from others.

Ultimately, the determination of whether equal consideration has been provided is necessarily a factual one.  However, if an official claims that a payment is income and not a gift, the official has the burden of proving that the consideration provided was of equal or greater value than the payment received.  (Section 82028.)

Because you have not provided us with any information regarding the value of meals and golfing privileges you received from Portlock International, Ltd., or other information relevant to the issue of whether you have provided equal or greater consideration to Portlock International Ltd., we cannot make a final determination on this issue. 

If the payments for food and golfing privileges are income, worth $250 or more, and have been received by or promised to you in the last 12 months prior to when the governmental decision at issue is made, then you have an economic interest in Portlock International, Ltd.  If Portlock International is an economic interest of yours, you may not participate in a decision that will have a reasonably foreseeable and material financial effect on Portlock International, Ltd.

Similarly, if the payment for food and golfing privileges are gifts, worth $280 or more 
  and provided to, received by, or promised to you within 12 months before the governmental decision at issue is made, then you have an economic interest in Portlock International, Ltd.  Again, if Portlock International, Ltd., is an economic interest of yours, you may not participate in a decision that will have a reasonably foreseeable and material financial effect on Portlock International, Ltd.  

2.  Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops. 198.)

While there is definitely a foreseeable financial effect on Baccarat Inc., as owner of the land parcel that the city is considering trying to acquire by an eminent domain action, we have not been provided with sufficient facts to determine whether there will be a foreseeable financial effect on Portlock International, Ltd.  You do state that Portlock International, Ltd., holds a long term lease to the city property where the golf course is located.  However, you do not discuss how the lease may be affected by the eminent domain action or how Portlock International, Ltd., will be affected.  Therefore, you will have to make the determination of foreseeability.  



3.  Materiality
Assuming foreseeability, disqualification is still only required where the foreseeable effect on your economic interest is material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  The standard for materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly affected by the decision.

“A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)

We do not have sufficient facts to determine whether Portlock International, Ltd., is indirectly or directly involved in a governmental decision since you have not provided any information regarding a specific governmental decision.  If Portlock International, Ltd., is directly involved in any governmental decision regarding the eminent domain action, then you are disqualified from participating in the decision. (Regulation 18702.1(a).)

If Portlock International, Ltd., is indirectly involved, then whether the financial effect is material depends on the financial size of the business entity.  Regulation 18702.2 provides the relevant standards (copy enclosed).  Please consult that regulation to determine if a reasonably foreseeable financial effect is material.  As an example, Regulation 18702.2 (copy enclosed) provides in subdivision (g), for a relatively small business entity, the indirect effect of a decision is material where:

“(1) The decision will result in an increase or decrease in the gross revenue for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.”

Again, you must decide whether any of the preceding would be met (and if subdivision (g) is the appropriate standard).  If any standards are met, then Portlock International, Ltd., will be considered a disqualifying interest.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  I have enclosed Regulations 18700 and 18700.1 to enable you to determine when you are making, participating in making, or otherwise using your official position to influence a governmental decision.


�  Please be aware that Section 89503 establishes per calendar year gift limits on public officials.  The gift limit as of January 1, 1997, is $290.  Gifts received from before January 1, 1997, but after December 31, 1995, were subject to a $280 limit.  (Regulation 18940.2.)


�  You have stated that you have received payments in the form of meals and/or golfing privileges from other entities.  However, because they are not implicated by the decision at issue we will not discuss those payments specifically.  Please note that the same analysis could be applied to those payments as the analysis to the payments by Portlock International, Ltd., if necessary. 


�  The amount would be $290 if received after January 1, 1997.  Regulation 18946.1 provides standards for valuing passes and tickets.  I have enclosed a copy of the regulation for you to apply if relevant.





