July 2, 1997

Curtis Purnell

Compliance and Review Officer

California State Library

P.O. Box 942837

Sacramento, CA 94237-0001

Re;
Your Request for Advice

Our File No. A-97-336

Dear Mr. Purnell:

This is in response to your request for advice regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Are members of the California Gold Discovery to Statehood Sesquicentennial  Commission (CGDSSC) public officials subject to the conflict of interest and disclosure provisions of the Act?

2. Is CGDSSC required to adopt a conflict of interest code?

CONCLUSIONS
1. Yes.  Because CGDSSC possesses governmental decision making authority, its members are public officials subject to the conflict of interest and disclosure provisions of the Act.

2. Because the members are public officials under the Act, CGDSSC must adopt a code.

FACTS
CGDSSC was created by Executive Order W-74-94 to plan commemorative celebrations in honor of the 150 year anniversaries of the discovery of gold in California and California’s 

admittance to the Union.  These celebrations will extend from January 24, 1998 to September 9, 2000. 

CGDSSC was created as a part of the Department of Parks and Recreation.  It is comprised of 14 gubernatorial appointees representing state agencies, historians, scholars and members of the public.  

The executive order directs CGDSSC to:

a) 
establish a non-profit (501(c)(3)) organization to handle the fiscal aspects of CGDSSC, including fund raising activities,

b)         hire individuals and organizations as necessary to plan and carry out major events and programs,

c) develop and license a logo,

d) publish a calendar of CGDSSC events,

e) develop CGDSSC time lines and budgets as necessary,

f) plan and implement the entire multi-year sesquicentennial program,

g) foster and promote public appreciation and respect for California’s human diversity and for California’s cultural and natural resources.

The executive order also indicated CGDSSC will cease to exist at the end of the year 2001.

CGDSSC created a foundation for the purpose of private sector fund-raising and to finance some of the costs associated with this multi-year commemoration.

It is our understanding that the Department of Parks and Recreation was re-structured, making it impossible for the Department to continue its support of CGDSSC beyond June 30, 1996, and at that point the State Library took over the function.

State support for CGDSSC is continuing at a significant, but reduced, level in the 1997-98 fiscal year.  A BCP for the 1997-98 fiscal year shows an allocation of $972,000 for CGDSSC.  

ANALYSIS

The Act prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)

The conflict of interest provisions of the Act apply only to “public officials.”  A public official is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  For purposes of the Act, CGDSSC is a state agency.  Regulation 18700(a)(1) provides that “member” includes, but is not limited to, salaried or unsalaried members of boards or commissions with decision making authority.  A board or commission possesses decision making authority whenever:

          “(A)
It may make a final governmental decision;

(B)
It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

(C)
It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.” 


If an agency meets any of the tests of Regulation 18700(a)(1), (B) or (C), it possesses decision making authority, and its board members are deemed public officials subject to the conflict of interest provisions of the Act.

Regulation 18700(b) provides that a public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position:

           “(1)
Votes on a matter;

(2)
Appoints a person;

(3)
Obligates or commits his or her agency to any course of action;
(4)
Enters into any contractual agreement on behalf of his or her agency;”... (Emphasis added.)

Since CGDSSC has the authority to enter into contracts and may commit to a course of action, members of CGDSSC are considered public officials under the Act and, because they are making governmental decisions, are subject to the disclosure and disqualification provisions of the Act.  Therefore, Section 87300 requires the agency to adopt and promulgate a conflict of interest code.

Enclosed is a packet of information concerning adoption of a code.  The code should include the members of CGDSSC as well as any other employees who make or participate in the making of governmental decisions, as designated employees who are obligated to file statements of economic interests and are subject to the Act’s disqualification provisions.

If you have additional questions, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Wayne Imberi

Political Reform Consultant

enc.

�	Government Code Sections 81000-91014.  Commission Regulations appear at title 2, sections 18109-18995, of the California Code of Regulations.  


�	Any members of CGDSSC who also hold offices which are specified in Section 87200, such as the Secretary of State, are exempt from filing statements of economic interests pursuant to CGDSSC’s conflict of interest code.





