                                                                   August 6, 1997

Michael Aitken

Bolinas Fire Protection District

Post Office Box 126

Bolinas, California  94924

 Re:  Your Request for Advice

         Our File No. A-97-345
Dear Mr. Aitken:

This letter is a response to your request for advice on behalf of Phil Buchanan regarding the provisions of the Political Reform Act (the “Act”).
  This letter does not provide advice regarding past conduct.

QUESTIONS
1.  May the Bolinas Fire Protection District hire Phil Buchanan, a board member, to perform computer services for the district?

2.  May Phil Buchanan participate in the decision whether to hire himself? 


CONCLUSIONS
1.  The Act does not prevent the Bolinas Fire Protection District from hiring Phil Buchanan to perform computer services for the district.

2.  No.  Mr. Buchanan may not participate in the decision whether to hire himself.  However, Mr. Buchanan may appear in the same manner as any member of the general public before the District in the course of its prescribed governmental function solely to represent himself regarding his possible employment as a computer programmer with the District.

FACTS
Prior to being elected to the board of the Bolinas Fire Protection District (“District”), Phil Buchanan had contracted with the District to write a computer program to help manage the business of the District, including state and county reports, warrants, payroll and tax reports, inventory, and incident tracking.  Mr. Buchanan is the manager of the local utility district and had developed a similar program for them.  It was his expertise with county reports and other similar requirements affecting both of these small local districts that led your district to hire him to develop the program for the District when your secretary took a one year leave a few years ago.  Because of his experience with the utility district he was uniquely qualified for this assignment.

The District’s secretary is in the process of moving from the area, and the District is again in the same position.  Mr. Buchanan is the most qualified and cost effective candidate for the job.  He was able to write the program and carry the normal workload for about the same amount as the District had been paying to do just the normal workload.  It is your belief that the limited rule of necessity is applicable in this case, and you think that the District would be well-served by hiring Mr. Buchanan to do the work and continue developing the computer program. 

ANALYSIS
There is no prohibition in the Act that prevents the District from hiring a board member to perform computer services.  However, please note that our advice is limited to the provisions of the Act.  Please review your local jurisdiction’s statement of incompatible activities, if available, to determine whether other provisions apply to your situation.  In addition, you may want to reference Government Code Section 1090 and/or contact the Attorney General’s office to determine whether that section may be applicable.

Section 87100 does prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503.”

Regulation 18702.1(a)(4) identifies the final type of financial interest under section 87103.  Specifically, a public official has a financial interest if the governmental decision will have a “personal effect” on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   Regulation 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.

A.  Financial Interest #1 - Income
Since Mr. Buchanan has not received income in the past 12 months from the District, Section 87103(c) does not apply.  “Income” has been defined in the Act to exclude salary received from a state, local, or federal government.
  (Section 82030(b)(2).)  However, the exception to the definition of income does not include income to an independent contractor.  (Sigurdson Advice Letter, No. I-93-452.)  Since Mr. Buchanan has not received any payment from the District in the past 12 months, Section 87103(c) is not an issue.    

B.  Financial Interest #2 - Personal effect


A conflict of interest may still exist where a decision will result in Mr. Buchanan’s personal expenses, income, assets, or liabilities increasing or decreasing by $250 in a 12-month period, irrespective of the source of income.  (Regulation 18702.1(a)(4).)  A decision to hire himself would affect Mr. Buchanan as contemplated in Regulation 18702.1(a)(4) in a 12-month period.

Assuming Mr. Buchanan would receive more than $250 in a 12-month period from the District for his services, he would be prohibited from participating in the District’s decision whether to hire himself.  (Regulation 18702.1(c).)  He could, however, appear in the same manner as any member of the general public before the district in the course of its prescribed governmental function solely to represent himself regarding his possible employment as a computer programmer with the District.  (Regulation 18700.1(b).)

Finally, you have mentioned the “rule of necessity.”  The Act does recognize a type of the rule of necessity.  (See Section 87101, Regulation 18701, and the “Guide to California’s Political Reform Act” (copy enclosed).  However, Section 87101 does not seem to be applicable here.
 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The gift limit for 1997 and 1998 is $290 per year.  (Regulation 18940.2.)


�  The District is a local government agency according to Section 82041.


�  Section 87101 states “Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made.  The fact that an official’s vote is needed to break a tie does not make his participation legally required for purposes of this section.”





