                                                                    August 11, 1997

Honorable Rick Bennetts

City of Mount Shasta

204 N. Washington Drive

Mt. Shasta, California  96067

 Re:  Your Request for Advice

         Our File No. A-97-374
Dear Mayor Bennetts:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in governmental decisions regarding the sale of city water and the city sewer and water utility extensions for a proposed new bottled water facility to be built immediately adjacent to rental property you own?

CONCLUSION
You may participate in governmental decisions pertaining to the sale of city water and the city sewer and water utility extensions, provided:  (1) the value of your property is not affected by the decisions by $10,000 or more or the rental value of the property is not affected by $1,000 or more in a 12-month period, (2) the appraisal you rely upon is accurate and reflects the governmental decisions at issue, and (3) the decisions are not interrelated with other governmental decisions that require your disqualification.   If that is the case, you may not participate in these decisions because they are too interrelated with decisions that require your disqualification to be considered separately. 

FACTS
You received an advice letter, Bennetts Advice Letter, No. A-97-280, asking the same question addressed in this letter.  You have written again to provide new facts that you believe may change our prior conclusion.  Also, you have obtained an appraisal regarding the potential effect of the governmental decisions at issue on your real property interest on Ski Village Drive.

You and your spouse own rental property located within the Mt. Shasta city limits.  It is zoned commercial but currently contains two residential units.  The property is located at 125 and 131 Ski Village Drive and is about 0.4 acres in size.  Your economic interest in the rental property located at 125 and 131 Ski Village Drive is greater that $1,000.  The real property line is congruous with the City of Mt. Shasta’s boundary line.
You and your spouse have owned this rental property since 1987.  The property contains two residential units occupied by two tenants.  The property has always been used for two residential rentals. You and your spouse have never lived at this location and anticipate no change in the use of this property in the foreseeable future.  Properties on both sides of your property are also residential properties, but are zoned commercial. 
Immediately adjacent to your property, outside the city limits and in Siskiyou County, is a former lumber mill property that is currently vacant.  It is presently being studied by the Dannon Company as a possible site to locate a large bottled water facility.  The actual manufacturing plant would not be located adjacent to your property but would be located on the opposite side of Ski Village Drive, adjacent to the existing railroad tracks, over 600 feet from your property.  The portion of the plant site that adjoins the rear of your property is not to be developed but will be left as a watershed area.  This is essentially unchanged from what it is now, although there may be some tree planting.  Your property has little view in this direction due to screening by trees and fencing.

If the company purchases this property, it would have to obtain all permits and all environmental clearances through Siskiyou County.  However, the company would be negotiating with the City of Mt. Shasta for at least the following necessary services and improvements to city property:  1) the sale of city water for bottling purposes; and 2) city sewer and water utility extensions, upgrades, and connections. 

Since your original letter to us on June 12, 1997, requesting advice, the Dannon Company has developed a site plan in which they have proposed a new truck and utility access to their bottled water plant that would parallel the railroad tracks and would not utilize Ski Village Drive, the road adjacent to your property.  In your previous letter to us you made the now faulty assumption that Ski Village Drive, adjacent to your property, would be improved to handle the additional truck traffic generated by the proposed plant, and that new water and sewer lines would be placed in the Ski Village Drive right of way adjacent to your property.  It now appears that no upgrades will be made to Ski Village Drive.  Yet a relatively insignificant increase in traffic would temporarily occur since a portion of the 20-30 plant employees would initially use Ski Village Drive.

 You have received an appraisal regarding the potential effect of the new bottled water facility on your real property.  The Siskiyou Appraisal Service concluded that “the highest and best use of your property will remain its present residential use.”  In addition, you do not believe that your residential renters will be materially affected in the foreseeable future by the existence of the proposed bottled water plant, so you anticipate no change in your rental income from your property on Ski Village Drive relative to the presence of the proposed bottled water plant.

Finally, you do not believe that your property value will be affected by the proposed bottled water plant being built.  You support this opinion with the professional opinion of an appraiser which states that “it is my professional opinion that building the Dannon Water Plant on this vacant site will have NO SIGNIFICANT IMPACT, either positively or negatively, on the value of your property.”

ANALYSIS
Conflicts of Interest, Generally
You are the mayor and a member of the city council of the City of Mt. Shasta.  As mayor and a member of the city council, you are a public official who makes governmental decisions under the Act (Regulation 18700).  As discussed in the Bennetts Advice Letter, supra, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision which will have a reasonably foreseeable and material financial effect on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more or a source of income etc.  (Section 87103(b) and (c).)  Your economic interest in the rental property located at 125 and 131 Ski Village Drive is greater than $1,000.  You also have an economic interest in your tenants.
 

Foreseeability
Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  You have stated that your interest in real property is located immediately adjacent to a proposed site which is presently vacant but is being considered as a site for a bottled water facility.  We conclude, as we did in Bennetts Advice Letter, supra, that the addition of a manufacturing business on real property immediately adjacent to your real property will likely change the property values, up or down, surrounding the proposed site and therefore meets the foreseeability standard.
  

Materiality
Assuming foreseeability, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  As stated in the first Bennetts letter, Regulation 18702.3 provides standards to determine whether a decision will have a material financial effect on an official’s real property.  Regulation 18702.3(a), in pertinent part, provides:

 “(a) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

  (1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official’s real property interest.

  (2) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

  (3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.”

You have stated that the real property you own is immediately adjacent to the proposed lot of the bottled water facility.  However, you have pointed out since your last letter that the actual manufacturing plant is more than 600 feet from your real property.  In addition, improvements which have to be made to accommodate the bottled water facility are now going to be made, not on the street adjacent to your property, but on the other side of the manufacturing plant.  The area of the proposed site immediately adjacent to your property will continue to be used as a watershed.  The area containing the watershed is screened from your view by trees and fences.

Generally, each governmental decision is analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  According to Regulation 18702.3, the distance between the subject property and the councilmember’s property determines which test applies.  For example, in the Krauel Advice Letter, No. I-92-118, we found that the subject property of the decision may include only that portion of a city lot where the city library was located as opposed to the entire lot.

However, the factual situation at hand is unique since the property site is not the subject of any decision by the City of Mt. Shasta.  Rather, the City of Mt. Shasta will be making separate decisions with the potential owners of the bottled water facility site and plant regarding at least 1) the sale of city water; and 2) city sewer and water utility extensions, upgrades and connections that will, in fact, determine whether or not the project goes forward.  Finally, the decisions would not result in new or substantially improved services to your real property.  (Regulation 18702.3(a)(2).)    

Given the unique factual situation and the fact that the actual manufacturing plant and related improvements to the roadways will be over 600 feet from your real property, we find that the appropriate standard of materiality is found in Regulation 18702.3(a)(3)(A) and (B) as to the sewer decisions.  Therefore, you may not vote in any decision which will result in a change to the fair market value of your property by $10,000 or the rental value of your property is affected by $1,000 in a 12-month period.  In addition, the appropriate standard for the decision concerning the sale of city water is Regulation 18702.3(c) which requires you to apply the same $10,000 and $1,000 tests stated above.

You have stated that you do not believe that the addition of a bottled water facility to the property located adjacent to your property will affect your real property.  Presumably, this means the water rights or use of your property will not be affected.  You base this conclusion on the additional facts provided in this letter that no improvements will be made to Ski Village Drive, the right of way adjacent to your property and that the bulk of new activity resulting from the bottled water facility will be located opposite your property.  In addition you have received the opinion of a professional appraiser which concluded that building the bottled water facility will have “NO SIGNIFICANT IMPACT” on your property. 

An appraisal conducted by a disinterested and otherwise qualified real estate professional who considers the factors listed in Regulation 18702.3(d)
 will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official’s property.  (Confer Advice Letter, No. A-94-345; Chiozza Advice Letter, No. A-94-114; Stone Advice Letter, No. A-92-133a.)  The appraisal you received considers the factors listed in Regulation 18702.3(d).

However, a decision to participate based on an appraisal will not result in a violation of the Act if and only if the official makes the ultimate factual determination that the appraisal is reliable and correct.  Thus, if an official’s reliance on the appraiser’s opinion is unreasonable, the official may be in violation of the Act if he or she participates in the decision.  This could result because the Commission cannot make the factual determination as to the potential financial effect on a public official’s property or evaluate the accuracy of an appraisal.  (Diaz Advice Letter, No. A-95-143.)  As a result, any immunity that flows from the submission of an appraisal is only applicable to the extent that the underlying facts are accurate.

If your reliance on the appraisal is reasonable and the facts in this letter accurately reflect the governmental decisions at issue, you may vote whether to sell water to the Dannon Company and whether to grant city water and sewer utility extensions, upgrades and connections.  However, this advice is provided with a serious caveat.  

You have stated that the above decisions may be in addition to others.  We have concluded that under some circumstances a series of decisions may be too interrelated to be considered separately.  (Krauel Advice Letter, supra; Miller Advice Letter, No. A-82-119.)  Therefore, even if there will not be a material financial effect on your property with regard to the above decisions, you may still have to disqualify yourself from the above decisions if you would have a reasonably foreseeable and material financial effect regarding other decisions involving the bottled water facility.      

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You indicate that the rental value of your property will not change.  Therefore, we are not analyzing the effects on your tenants.


�  This conclusion is further supported by the appraisal you had done which found that “building the Dannon Water Plant on this vacant site will have NO SIGNIFICANT IMPACT, either positively or negatively, on the value of your property.”  While the appraiser found that there would be no “significant” impact, he did not state that there would be “no” impact.


�  Those factors include:  1) The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;  2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;  3) In addition to the foregoing, in the case of residential property, whether it is  reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  (Regulation 18702.3(d).)





