                                                                   September 3, 1997

Elizabeth Martyn

Rutan & Tucker, LLP

Post Office Box 1950 

Costa Mesa, California  92628-1950

 Re:  Your Request for Advice

         Our File No. A-97-378
Dear Ms. Martyn:

This letter is in response to your request for advice on behalf of Phil Clayton regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Mr. Clayton participate in any governmental decision regarding the remodeling of his country club’s clubhouse?

CONCLUSION
Mr. Clayton may not participate in any decision that will have a reasonably foreseeable and material financial effect on an economic interest he possesses.  It appears that a junior member of South Hills Country Club ("Club") does not have a financial interest in the Club that is regulated by the Act.

FACTS
Phil Clayton has been appointed to the West Covina Planning Commission.  He and his spouse are members of the South Hills Country Club.  The membership is in his spouse’s name.  This junior membership allows him certain rights and privileges to utilize Club facilities.  Each year he pays an annual membership charge (in excess of $1,000) which is applied towards the regular membership charge of approximately $10,000 ($2,500/yr. 1996; $1,075/yr. 1997-2003).  His status as a junior member continues until the year 2003 when he may become a "regular" member.  Mr. Clayton’s junior membership is not transferable for fair market value.  Regular memberships are transferable for fair market value and owners may realize a profit from their sale.

The Club presently is beginning a major clubhouse remodeling program.  To pay for this program, regular members will be assessed approximately $13,333, and the cost of future regular memberships will increase to $23,000.  As a junior member, Mr. Clayton will not be charged anything in addition to his current membership fees.  However, if he sells his membership after  he becomes a regular member, there will be a $13,333 contingent liability deducted from the sales price.  The clubhouse remodeling will require communication with planning commission staff and planning commission approval.

The Club is a nonprofit corporation (IRC § 501(c)(7)).  Mr. Clayton and his spouse do not receive any income or gifts from the Club.  The membership he has does not convey an interest in real property.  The amount he contributes annually or dues he now pays monthly will not increase as a result of the remodel.  Neither Mr. Clayton nor his spouse are on the club's board of directors.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503.”

Regulation 18702.1(a)(4) identifies the final type of financial interest under section 87103.  Specifically, the public official has a financial interest if the governmental decision will have a “personal effect” on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   Regulation 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.

I.  Potential Financial Interest #1 - Investment in a Business Entity
Mr. Clayton does not have an investment in a business entity since the Club, as a nonprofit, is not a business entity according to the Act.  The Act defines “business entity” as any organization or enterprise operated for profit.  (Section 82005.)  
II.  Potential Financial Interest #2 - Investment in Real Property  
The facts you presented leave it unclear whether Mr. Clayton has a financial interest in real property because of his interest in the Club.
  You did state that the Club has not “conveyed” him an interest in real property.  However, it is not clear whether Mr. Clayton owns a share of the land underneath the Club without a formal conveyance by virtue of his membership.  (See Wiener Advice Letter, No. A-92-149, copy enclosed.)

However, in a potentially similar factual situation to the case at hand, Commission staff concluded that a public official did not have a financial interest in real property.  In the Cook Advice Letter, No. I-91-468 (copy enclosed), Commission staff concluded that a membership in a country club did not constitute an interest in real property where the country club holds title to the land and the value of the membership is not related to increases or decreases in the assets of the club or the value of the land upon which it is located.  Therefore, if these factors are met,  

Mr. Clayton does not have an interest in real property related to his membership in the Club.  

If Mr. Clayton does have an interest in real property related to his membership in the Club worth more than $1,000, he may not participate in any decision that will have a reasonably foreseeable and material financial effect on this interest as described below. 

A.  Foreseeability
An effect on an official’s economic interest is foreseeable when there is a substantial likelihood that it will ultimately occur as a result of a governmental decision.  An effect does not have to be certain to be reasonably foreseeable; however, if an effect is a mere possibility, it is not foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the Club may conduct a major clubhouse remodeling project on the Club property does have a reasonably foreseeable financial effect on the real property at issue.

B.  Materiality
The standard for materiality depends on the financial interest involved and whether that interest is directly or indirectly involved in the decision.  Presumably, the planning commission decision involves the “issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of property.”  As such, if Mr. Clayton has a real property interest in the Club, he may not participate in the decision.  (Regulation 18702.1(a)(3)(B), copy enclosed.)  Further, if the standard is not met in Regulation 18702.3(a)(3), it is possible Mr. Clayton may still not participate if any of the other provisions in Regulation 18702.1(a)(3) apply, or, if they do not, the materiality standard in Regulation 18702.3(c) is met (copy enclosed).  (See Regulation 18702(a)(3).)

III.  Potential Financial Interest #3 - Personal effect

If the club membership is not a real property interest of yours as described in Section II above, the club membership may be an asset according to the use of that term in Regulation 18702.1(a)(4).
  However, the club membership is only an “asset” if the membership is transferable for its fair market value.  Cook Advice Letter, supra.  Mr. Clayton’s junior membership currently is not transferable for fair market value.  When he becomes a regular member, his membership would be transferable for fair market value.  Since, Mr. Clayton’s membership does not currently constitute an asset, and since it will not constitute an asset, if ever, until the year 2003, Regulation 18702.1(a)(4) is not applicable.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The gift limit for 1997 and 1998 is $290.  (Regulation 18940.2.)


�  For purposes of Section 87103, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official.  (Section 87103.)


�  If the club membership is an interest in real property as discussed in Section II of this letter, Regulation 18702.1(a)(4) does not apply to that interest.





