                                                                    August 13, 1997

Scott Smith

Best Best & Krieger, LLP

420 West Broadway, 13th Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-97-381
Dear Mr. Smith:

This letter responds to your request on behalf of Santee City Council Member Lori Howard for advice about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.  May Ms. Howard vote on the Business Points Letter (“Letter”) on August 14, 1997?

2.  If Ms. Howard has a disqualifying conflict of interest, may she attend closed sessions as a silent observer?

II.  CONCLUSIONS
1.  No.  Ms. Howard has a disqualifying conflict of interest with regard to this vote.  

2.  Ms. Howard may not attend closed sessions as a silent observer.

III.  FACTS
In February 1996, we informally advised Ms. Howard about issues arising under the Act in connection with a proposed Town Center Development Project, which may affect her coffee shop located in leased space near the proposed site.  (Howard Advice Letter, No. I-96-035.) Since then, some of the circumstances have changed.  You seek re-evaluation of these issues based on the current circumstances.

Ms. Howard is a member of the Santee City Council (“Council”) and the Santee Community Development Commission ("CDC").  (The CDC and Council are comprised of the same members.)  She owns a coffee house in a redevelopment area of Santee.  The coffee house is located in Santee Village Square, a retail complex owned by Burnham Pacific Properties, Inc. (“Burnham Pacific”).  Santee Village Square is anchored by an American Multi-Cinema ("AMC") 8-plex theater.

The City/CDC is currently negotiating with Burnham Pacific and AMC over a major redevelopment project on property owned by the CDC across the street and one block east of Santee Village Square.  This proposed Town Center Development Project ("Project") would be a retail and restaurant center, anchored by a 24-plex movie theater.  The parties executed an exclusive negotiating agreement ("ENA") in May 1996.  Originally, the ENA required that the ultimate disposition and development agreement on the Project include "plans and requirements to ... ensure [Santee Village Square's] commercial viability, which may include, if feasible, the possibility of AMC maintaining the AMC theater located there."

The ENA was extended in March 1997 upon the condition that Burnham Pacific, AMC and the CDC execute a Business Points Letter ("Letter").  The terms of the Letter are to serve as the basis for a Disposition and Development Agreement ("DDA") covering the sale and development of the Project site.  The Letter discusses the terms of  purchase of the proposed  Project site, terms for financing on and off-site improvements, and a general description of  the development, but makes no mention of Santee Village Square.  Given the parties' course of negotiations to date, it does not  appear likely that the disposition or redevelopment of Santee Village Square will be covered in the Letter or the DDA.  However, during a June City Council closed session, Burnham mentioned the possibility of razing the entire Santee Village Square as the Project's 24-plex theater opens.  The CDC has considered these matters in closed session as conferences with real estate negotiators.

The CDC is scheduled to vote on the Letter on August 14, 1997.  (Hereafter, this vote is referred to as the “August 14th decision.”) 

Ms. Howard's coffee shop is more than 300 feet from the Project site.  Her lease will expire in August 1998. Ms. Howard has no unilateral right to extend her fixed-term lease beyond August 1998.  She believes that her landlord (Burnham Pacific) will not renew her lease.  The Project's earliest possible completion date is November 1998.  It appears that Ms. Howard's lease will expire prior to completion of the Project.  Although she initially considered relocating her coffee house into the Project, she now believes it to be unlikely that she will do so.  In short, the coffee house is unlikely to remain in its current location either because the landlord will not renew her lease or because the building in which the coffee house is currently located will no longer exist in its current configuration.  

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Ms. Howard will have a disqualifying conflict of interest with regard to the Council/CDC’s August 14th decision if the decision will have a reasonably foreseeable and material financial effect on a financial interest of hers which is distinguishable from the effect on the public generally.

B.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By participating in negotiations and deliberations about the Letter, Ms. Howard would be participating in making, and using her official position to influence, governmental decisions.  (Regulations 18700(c), 18700.1(a), respectively.)  By voting on the August 14th decision, she would be making governmental decisions.  (Regulation 18700(b).)  

C.  Identifying financial interests. 
The Act’s conflict-of-interest provisions apply only to financial conflicts.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  Section 87103 recognizes six kinds of financial interests for purposes of the Act: 

a business entity in which the public official has an investment of $1,000 or more;

real property in which the public official has an interest of $1,000 or more; 

any source of income which aggregates to $250 or more within 12 months prior to the decision;

a business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

the donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (This is known as the “personal effects” rule.)  (Section 87103; Regulation 18702.1(a)(4).)

Here, Ms. Howard has at least three financial interests recognized by the Act at stake in the August 14th decision.  

(1) 
She has a direct financial interest in the coffee house because it is a business entity in which she has (presumably) an investment of $1,000 or more.  (Section 87103(a).)
  

(2)
She has a direct financial interest in her long-term lease.  (Section 87103(b), Section 82033 (real property interests include long-term leases).)  

(3)
Ms. Howard must consider whether the decisions about the Letter will have any personal financial effects on her or on her immediate family.
   (Section 87103, first paragraph.)  She may have a financial interest if the reasonably foreseeable impact of the August 14th decision results in the personal expenses, income, assets, or liabilities of her or her immediate family increasing or decreasing by at least $250 in 12-month period.  (Regulation 18702.1(a)(4).)  Regulation 18702.1(a)(4) does not apply to a financial effect on the value of real property by an official, if a financial effect on the gross revenues, expenses, or value of assets or liabilities of a business entity in which the official has an investment interest.  

D.  Reasonable foreseeability and materiality
Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

1. The coffee house. 

Ms. Howard’s business entity, the coffee house, is indirectly involved in the August 14th decision.
  Whether the financial effect—if one is reasonably foreseeable—of a governmental decision on an indirectly involved business entity is material is determined under Regulation 18702.2.  That regulation prescribes alternative rules for determining materiality, depending primarily upon the size of the business.  Subsection (g) of Regulation 18702.2 probably applies to the coffee house.  It provides:  

“(g)  For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or (f):

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Thus, if it is reasonably foreseeable that the result of the August 14th decision will be that any of the conditions stated in subsection (g) will be true as to the coffee house, then Ms. Howard will have a conflict of interest.  

It is reasonably foreseeable that decisions about a major redevelopment project located so close to Ms. Howard’s business will have a financial effect on the business.  (DeSaulnier Advice Letter, No. A-96-361.)  The redevelopment project raises the specter of new competitors, changed traffic flows (i.e., the number of potential patrons who “walk by” her business), and  generally changed business conditions.  Also, it appears fairly certain that Ms. Howard will move her business, which is currently located in Santee Village Square, at least in part because of the Project’s impact on her current location.  

There is a direct, if not “but for,” causal relationship between the Project and these effects on her business.  The terms of the Letter which is the subject of the August 14th decision will have an appreciable impact on the Project, and on the Project’s impact on the surrounding area, including Santee Village Square.  Therefore, Council/CDC decisions about the Project, including the August 14th decision, have a reasonably foreseeable financial effect on Ms. Howard’s coffee shop. 

The critical issue thus becomes whether any of these reasonably foreseeable financial effects will meet the materiality thresholds set out in Regulation 18702.2.  You state that it is likely that Ms. Howard will relocate the coffee house either because the landlord will not renew her lease or because the building in which the coffee house is currently located will no longer exist in its current configuration.  Both of these reasons may be reasonably inferred to derive from the Project.  It seems likely that Ms. Howard will incur more than $2,500 in expenses (finding a suitable location, negotiating a new lease, doing whatever renovation is necessary, and actually moving her equipment, etc.) in the course of moving her business.  Therefore, she will have a conflict of interest, unless the public generally exception applies.  (Regulation 18702.2(g)(2).)  

2.  The lease.
Ms. Howard’s lease with Burnham Pacific is indirectly involved in the August 14th decision.
  Whether the financial effect of a governmental decision on an indirectly involved real property leasehold interest is material is determined under Regulation 18702.4.  It provides:  

“The effect of a decision is material as to a leasehold interest in real property if any of the following applies:

(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5( percent, whichever is greater, during any 12‑month period following the decision; or

(e)  The decision will result in a change in the termination date of the lease.”  

Thus, if it is reasonably foreseeable that the result of the August 14th decision will be that any of the conditions stated in Regulation 18702.4 will be true as to the lease, then Ms. Howard will have a conflict of interest.

While a financial effect on the business as a whole is reasonably foreseeable as a result of the Project decisions, including the August 14th vote, the link between the Project decisions and Ms. Howard’s current lease is more problematic.  The lease will terminate in 1998, no matte what happens with the Project.  Ms. Howard has no right to renew the lease unilaterally.  While the Project probably has an impact on the landlord’s decision to renew the current lease and consequently on the business (see part IV.D.1., above), that fact does not satisfy any of the criteria stated in Regulation 18702.4.  

In short, while material financial effects on the business are reasonably foreseeable at this point, and while some financial effects on the lease are reasonably foreseeable, we cannot conclude that the nature of these effects satisfy the materiality criteria stated in Regulation 18702.4.  Thus, a material financial effect is not foreseeable, and Ms. Howard does not have a conflict arising from her lease at this point.  It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be foreseeable at an early stage of a process may become foreseeable as the process unfolds.  A “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or a series of decisions which applies to the entire process.  A material financial effect on the lease may become foreseeable as the matter progresses.  

3.  Personal financial effect.  

As stated above, it seems likely that the expenses associated with moving the business will be significant, and are a result of the Project.  These expenses will have a personal financial effect on Ms. Howard because she is the sole proprietor of the coffee house.  As a sole proprietor, Ms. Howard’s personal finances are in large measure identical with those of the business.  

However, the personal effects rule explicitly excludes from its scope those financial effects on the gross revenues, expenses, or value of assets and liabilities of a business entity in which a public official has an interest.  (Regulation 18702.1(a)(4).)  The direct and indirect effects on such an interest is analyzed independently of Regulation 18702.1(a)(4), as we have done in our advice about the coffee house (part IV.D.1., above).  

Thus, the effects on the coffee house are discounted as the personal effects rule is applied to Ms. Howard in the context of the August 14th decision.  At this point, discounting the effects on the coffee house, the impact of the August 14th decision on the personal expenses, income, assets or liabilities of Ms. Howard and her immediate family otherwise appears to be speculative.  As a finding of reasonable foreseeability requires more than a mere possibility of an effect (Thorner, supra), a material personal financial effect is not reasonably foreseeable as a result of the August 14th decision, and Ms. Howard does not have a conflict on that basis.

E. The public generally exception  

For a disqualifying conflict of interest to exist, the reasonably foreseeable financial effect of a governmental decision on the public official’s financial interest must be “distinguishable from its effect on the public generally.”  (Section 87103.)  The material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if the decision will affect a “significant segment” of the public “in substantially the same manner” as it affects the public official.  (Regulation 18703(a)(1),(2).)  “Significant segment” is defined in Regulation 18703(a)(1):  

“(1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:

(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

(i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

(ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

(B)  For decisions that affect a business entity in which the official has an interest as set forth in Section 87103, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,

(C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or,

(D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (a)(1)(A) through (a)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”


“Substantially the same manner” is defined in Regulation 18703(a)(2): 

“(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (a)(1) of this regulation.”

In general terms, applying the public generally exception is a two-step process.  First, one must determine whether there is a cognizable “significant segment” of the public.  Second, if there is, one must determine whether this significant segment is affected in “substantially the same manner” as the public official is.

1. The coffee house.
For business entities, a significant segment means fifty percent of all businesses in the jurisdiction or district.   (Regulation 18703(a)(1)(B).)  Although you have not provided us with facts on this issue, it seems unlikely that fifty percent of all businesses in the jurisdiction or district are affected in substantially the same manner as Ms. Howard’s business will be affected  by the August 14th decision.  That is, it seems unlikely that fifty percent of the businesses in the jurisdiction will probably make a relocation caused to at least some degree by the Project.  Therefore, the public generally exception does not apply with regard to Ms. Howard’s conflict of interest arising from her ownership of the coffee house, and she is disqualified from participating in the August 14th decision.  

F. 
Ms.  Howard may not attend closed sessions as a silent observer.  

You have asked if Ms. Howard may attend closed sessions as a silent observer if she has a disqualifying conflict of interest which prevents her from participating in the decision.  She may not.  (Hamilton v. Town of Los Gatos (1989) 213 Cal. App. 3d 1050; Winters Advice Letter, No. A-94-374.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a Member of the Council, 


Ms. Howard is a public official for purposes of the Act.


�  Sections 87103(c) and (d) apply as to her business as well.


�  For purposes of the Act, “immediate family” means the spouse and dependent children.  (Section 82029.)  


�  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  None of these conditions are true as to the coffee house in connection with the August 14th decision.  Therefore, by default, the coffee house is indirectly involved in the decision.  


�  Regulation 18702.1(a)(3) states the conditions in which in a real property interest is considered to be directly involved in a governmental decision.  None of these conditions are true as to the lease in connection with the August 14th decision.  Therefore, by default, the lease is indirectly involved in the decision.  





