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September 2, 1997

The Honorable Quentin L. Kopp

California State Senate

State Capitol, Room 2057

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-390
Dear Senator Kopp:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.
Do the Act’s contribution limits applicable to candidates apply to ballot measure committees controlled by a candidate?

2.
May a candidate-controlled ballot measure committee solicit or accept contributions from, through, or arranged by a registered legislative lobbyist?

II.  CONCLUSIONS
1. The contribution limits applicable to a given candidate are applicable to all committees controlled by the candidate, including controlled ballot measure committees.

2. A candidate-controlled committee may not solicit or accept a contribution from a registered legislative lobbyist if the controlling candidate is a member of the Legislature.

III.  FACTS
The Committee for Citizen Action (“Committee”), a non-profit, has been formed and is on file with the Secretary of State of the State of California.  The committee will apply for tax-exempt status under Section 501(c)(4) of the Internal Revenue Code.  The committee’s sole purpose is the raising of funds to support or oppose state and local ballot measures--not to support or oppose candidates.

In our telephone conversation of August 1, 1997, we discussed whether you would exercise significant control over the actions or decisions of the Committee, or act jointly with the Committee in the making of expenditures, within the meaning of Regulation 18217.  You agreed that your expected relationship with the Committee would satisfy those regulatory criteria.  

IV.  ANALYSIS
A. 
The Committee is controlled by you, within the meaning of the Act.  

Political committees “controlled” by candidates are significantly different from “independent” political committees.  In Section 82016, the Act defines “controlled committee”:  

“‘Controlled committee’ means a committee which is controlled directly or indirectly by a candidate or state measure proponent or which acts jointly with a candidate, controlled committee or state measure proponent in connection with the making of expenditures.  A candidate or state measure proponent controls a committee if he, his agent or any other committee he controls has a significant influence on the actions or decisions of the committee.”

Throughout the Act, the Commission’s regulations, and our advice, candidate-controlled committees are addressed differently than independent committees.  Indeed, in the statement of organization which each committee must file upon first becoming subject to regulation, the committee must state whether it is “independent or controlled,” and if controlled by a candidate, it must disclose the name of the candidate.  (Section 84102(e).)  Thereafter, candidate-controlled committees are subject to restrictions that are not imposed upon independent committees.  (See, e.g., Section 85704, which imposes a partial restriction on lobbyist contributions to a “candidate, or the candidate’s controlled committee,” but not on other committees.)

The Committee is a non-profit organization.  The Commission has adopted a regulation specifically pertaining to non-profit organizations as controlled committees.  (Regulation 18217.)  That regulation provides that a non-profit organization shall be considered a controlled committee of a candidate if both of the following criteria are satisfied: 

“(1)  A candidate, his or her agent, or any committee he or she controls, exercises significant influence over the actions and decisions of the organization, or acts jointly with the organization in connection with the making of expenditures.

(2)  The organization qualifies as a committee under Government Code Section 82013(a), and the organization is operated for political purposes.  For purposes of this regulation, an organization is "operated for political purposes" if either of the following applies:

(A)  The organization receives or expends funds for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or the qualification or passage of any measure.

(B)  The organization makes contributions to candidates or their controlled committees.”  (Regulation 18217(a)(1), (2).)  

In a telephone conversation, you and I discussed whether you would exercise significant influence over the actions and decisions of the Committee, or act jointly with the Committee in connection with the making of expenditures, within the meaning of Regulation 18217(a)(1).  You agreed that your expected relationship with the Committee would fit this description.

The Committee presumably is or will be a recipient committee under Section 82013(a).  (Regulation 18217(a)(2).)  The Committee will receive and expend funds for the purpose of influencing the action of the voters for or against one or more ballot measures; therefore, it is operated for political purposes.  (Regulation 18217(a)(2)(A).)   Thus, the Committee is considered to be your controlled committee.  

B. 
The Act’s candidate contribution limits also apply to all committees controlled by the candidate.
Proposition 208 reintroduced contribution limits to the Act.  (See Sections 85301, et seq.)  These contribution limits apply to, among others, candidates.
  As a State Senator, Section 85301(b) in particular applies to you.  That subsection provides, in its entirety:  

“Except as provided in subdivision (b) of Section 85402 and Section 85706, no person, other than small contributor committees and political party committees, shall make to any candidate or the candidate’s controlled committee campaigning for office in districts of 100,000 or more residents, and no such candidate or the candidate’s controlled committee shall accept from any such person a contribution or contributions totaling more than two hundred fifty dollars ($250) for each election in which the candidate is attempting to be on the ballot or is a write-in candidate.”  (Section 85301(b), emphasis added.)  

In the Bovee Advice Letter, No. I-97-027, we advised that Section 85301 does not prevent a Member of the Legislature from soliciting funds for a political action committee, including a Section 501(c)(4) non-profit association, if the candidate does not control the committee.  Clearly, this advice contemplates that the contribution limits in Section 85301 would apply if the candidate controlled the committee for which he/she was soliciting funds.  Taken at face value, this advice disposes of your first question.  However, the question you pose is very important, and deserves thorough consideration.    

The answer to your question depends upon the meaning of the emphasized language in the above excerpt of Section 85301(b).  Does “to any candidate or the candidate’s controlled committee campaigning for office in districts of 100,000 or more residents” mean any of the candidate’s controlled committees?  Or does it mean only the candidate’s committee primarily formed to support his/her election to the office for which he/she is a candidate?  If it means the former, then the contribution limits in Section 85301(b) would apply to contributions to the Committee, because it is controlled by you.  If it means the latter, the limits would not apply to the Committee.  

When Section 85301 is read in its entirety, the critical language in subdivision (b), “to any candidate or the candidate’s controlled committee campaigning for office in districts of 100,000 or more residents,” is clear.  The phrase, “campaigning for office in districts of 100,000 or more residents,” is meant to describe a particular category of candidates, not to modify only the word “committee.”  Section 85301 prescribes alternative limits for different categories of candidates.  Which limit applies to a given candidate depends upon the size of the district in which he or she is running.  (Section 85301(a); cf. Section 85301(b).) 

For the same reasons, the alternative interpretation, that the critical language means only the candidate’s committee primarily formed to support his/her election to the office for which he/she is a candidate, does not make sense in the light of the entire statute (i.e., Section 85301 as a whole).  Also, there is no indication in Proposition 208 that the voters intended to change the definition of candidate-controlled committees.  (Bovee, supra.)    

Subdivision (b) of Section 85301 refers to “the candidate’s controlled committee,” in the singular.  From this, it might be argued that we must  interpret the critical language to mean only the candidate’s controlled committee primarily formed for the elective office.  In this regard, note that almost all of the contribution limitations imposed by Proposition 208 refer to controlled committees of candidates in the singular, too.  (See, e.g., Section 85304 (“... by any candidate or the controlled committee of such a candidate.”); Section 85306 (“No candidate and not committee controlled by a candidate....”).)  

This argument fails as a matter of law.  The Act is, of course, part of the Government Code.  Section 13 provides that, when interpreting the Government Code, “[t]he singular number includes the plural, and the plural the singular.”  Thus, as a matter of law, the singular reference to “the candidate’s controlled committee” in Section 85301(b) includes all of the candidate’s  controlled committees.  

Consistent with usual treatment of candidates and their controlled committees, well-settled rules of statutory construction, and common sense, we interpret the critical language in Section 85301(b) to encompass the candidate and all of his/her controlled committees.  We find no ambiguity in Section 85301 in general, or subdivision (b) in particular, on this point.  However, even if it is assumed arguendo that there is ambiguity, we reach the same conclusion.  “[I]n interpreting statutes a court is required to select the construction that comports most closely with the apparent intent of the Legislature, with a view to promoting rather than defeating the general purpose of the statute, and avoid an interpretation that would lead to absurd consequences.” (Los Angeles Lincoln Place Investors, Ltd. v. City of Los Angeles (1997) 54 Cal. App. 4th 53, 65 [62 Cal. Rptr. 2d 600, 607] (quotations omitted.)  

As stated above, applying the candidate contribution limits to all committees controlled by a candidate is the most reasonable interpretation in the context of the Act as a whole.  This interpretation also comports most closely with the apparent intent of the voters in approving Proposition 208.  (Los Angeles Lincoln Place Investors, supra, 54 Cal. App. 4th at 65 [62 Cal. Rptr. 2d at 607].)  The subdivision in which the critical language appears is a limitation on contributions to candidates; under the Act, a candidate is understood to mean a candidate and his or her controlled committees. 

Interpreting the critical language to encompass the candidate and all of his/her controlled committees also promotes the self-evident general purpose of the statute: To limit contributions to candidates.  (Ibid.)  To understand this, consider the consequences of adopting the other interpretation.  It is increasingly common for candidates to make support for or opposition to an initiative which is on the same ballot a central feature of their campaigns.  Indeed, the candidate may become closely associated with the initiative.  Unlimited contributions to a ballot measure committee controlled by that candidate is a very dangerous form of “soft money” because it is in reality not-so-soft—because a candidate who controls a committee also controls the committee’s treasury.  Countenance of such not-so-soft money defeats the general purpose of the statute:  to limit contributions to candidates.  

Moreover, unlimited contributions to a ballot measure committee controlled by a candidate raise the very issues of corruption and appearance of corruption that the U.S. Supreme Court found to justify candidate contribution limitations in Buckley v. Valeo, 424 U.S. 1, 26-28 [96 S.Ct. 612, 638-639].  The appearance of corruption inherent in the soliciting and making of very large contributions directly to candidates also inheres in the soliciting and making of very large contributions to any committee controlled by a candidate, including ballot measure committees.

In the same regard, consider another troubling consequence of adopting the other interpretation of the critical language, that is, allowing unlimited contributions to candidate-controlled ballot measure committees.  The Commission will soon address the issue of intra-candidate transfers.  While staff will recommend that the Commission control intra-candidate transfers by requiring the candidate to “cleanse” contributions before making the transfer, it is not a foregone conclusion that they will so impose such a requirement.
  If the Commission decides not to control intra-candidate transfers, consider the following:  If a candidate-controlled ballot measure committee may raise money in unlimited amounts, and if the controlling candidate may make unlimited transfers from his/her controlled ballot measure committee to his/her controlled committee for elective office, then the contribution limits in Section 85301 are effectively eliminated.  This absurd result must be avoided.     

One might argue that the well-known case of Citizens Against Rent Control v. City of Berkeley (1981) 454 U.S. 290 [102 S.Ct. 434] precludes our interpretation of the critical language in Section 85301(b).  The holding in that case is usually asserted to be that contribution and expenditure limits may not be placed on ballot measure committees.  This assertion is an oversimplification of the holding in the case.  The Citizens Against Rent Control  

court analyzed independent  or noncandidate-controlled  ballot measure committees.  Although the court never used the words “independent” or “noncandidate-controlled,” it did explicitly contrast the kind of committees it was addressing from “candidates and their committees.”  (Citizens Against Rent Control, supra, 454 U.S. at 296 [102 S.Ct. at 437].) 

In making this express distinction, the Citizens Against Rent Control court referred to the  rationale for candidate contribution limits approved in the seminal case of Buckley v. Valeo (1976) 424 U.S. 1, 26, 27 [96 S.Ct. 612, 638].  The Buckley court approved candidate contribution limits, while disapproving limits on contributions to independent (i.e., noncandidate-controlled) committees, because the former raised the spectre of “corruption” while that the latter did not.  (Ibid.)  

In this light, the holding in the Citizens Against Rent Control case is properly understood to be that contribution and expenditure limits placed on independent, that is, noncandidate-controlled  ballot measure committees are unconstitutional.  Thus properly understood, Citizens Against Rent Control does not preclude our interpretation of the critical language in Section 85301(b).  

In summary, the contribution limits applicable to a given candidate are applicable to all committees controlled by the candidate, including controlled ballot measure committees.
  Because the Committee is controlled by you, it is subject to all of the limits on controlled committees in the Act.  

C. 
The Committee may not solicit or accept contributions from, through, or arranged by a registered legislative lobbyist.
Proposition 208 added a restriction on contributions from a lobbyist to an “elected officeholder, candidate, or the candidate’s controlled committee.”  Section 85704 provides, in its entirety:

“No elected officeholder, candidate, or the candidate’s controlled committee may solicit or accept a campaign contribution or contribution to an officeholder account from, through, or arranged by a registered state or local lobbyist if that lobbyist finances, engages, or is authorized to engage in lobbying the governmental agency for which the candidate is seeking election or the governmental agency of the officeholder.”  (Section 85704, emphasis added.) 

The Committee is considered to be controlled by you, within the meaning of the Act.  (See part IV.A, above.)   Your question refers to a “registered legislative lobbyist.”  We assume this means the lobbyist “finances, engages, or is authorized to engage in lobbying” the Legislature, within the meaning of Section 85704.  The plain meaning of Section 85704 forbids the Committee, a “candidate’s controlled committee,” from soliciting or accepting a contribution from this lobbyist because you, the controlling candidate, is a member of the Legislature.
   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





�  You are a “candidate” under the Act.  (Section 82007.)  





� “Cleansing” is nothing more than a means of insuring that an intra-candidate transfer does not result in a violation of contribution limits at the transferee (or destination) committee.  In this context, it is important to remember that Proposition 208's contribution limits apply on a per election basis.  (See Section 85301.)  We have previously advised that, under Proposition 208, a candidate may make an intra-candidate transfer only if the transferor committee’s funds, when traced back to each contributor, would not cause any contributor to exceed the limit applicable to the transferee committee. ( Johnson Advice Letter, No. A-96-316a.)  To give an example, suppose that a candidate is subject to a $500 per contributor per election limit.  A contributor has given the candidate $500 for the primary election, and $250 for the general election.  The candidate wishes to make an intra-candidate transfer of primary election funds to the general election.  The candidate must structure the transfer so that not more than $250 of the money given by the contributor to the primary is included in the transfer to the general.  Otherwise, the contributor will have given more than the $500 limit to the general.  


�  Under Proposition 73, an earlier initiative which imposed contribution limits, the staff reached the opposite conclusion on this issue.  In a number of advice letters, it was advised that the Proposition 73 candidate contribution limits did not apply to candidate-controlled ballot measure committees.  (See, e.g., the Olson Advice Letter, No. A-89-363, and the Leidigh Advice Letter, No. A-89-170.)  If this earlier conclusion was based upon the Citizens Against Rent Control case (which was decided eight years before Proposition 73 was passed), then we respectively disagree for the reasons stated in this letter.  In any event, Proposition 208 is a “clean slate,” and the current staff may exercise our independent judgment in giving advice and making recommendations to the current Commission.  


�  In your advice request, you refer to the Raper Advice Letter, No. I-97-036.  There we advised, among other things, that the Act generally does not restrict solicitation or arranging of contributions to political parties by a registered lobbyist.  This advice was expressly qualified, however, by the following observation:  “However, if a candidate or officeholder has a significant influence on the actions or decisions of the political party committee, the committee would be controlled by that candidate or officeholder.  ... Therefore, political party committees falling into that category could not accept contributions arranged or solicited by a lobbyist described in Section 85704.”  This advice, which was confirmed in the Sutton Advice Letter, No. I-97-226, is consistent with the advice in this letter.  








