                                                                    October 8, 1997

George L. Root

Foley, Lardner, Weissburg & Aronson

402 West Broadway, 23rd Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. I-97-397
Dear Mr. Root:

This letter is in response to your request for informal assistance
 on behalf of the Chair of the Board of Palomar Pomerado Health System and its board member, Dr. P. Gregory Bohart, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

Please note that the Commission does not act as the finder of fact.  Our advice is applicable only to the extent that the facts provided to us are correct and all of the material facts have been provided.  Furthermore, nothing in this letter should be construed to evaluate any conduct that may have already taken place.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  May Dr. Bohart participate in negotiation discussions concerning the affiliation of Palomar Pomerado Health System with ScrippsHealth and vote on the final affiliation agreement?  

2.  May Dr. Bohart continue participating on working groups created as a result of the affiliation discussions for which he is receiving compensation from ScrippsHealth?

CONCLUSION
1 & 2.  Dr. Bohart may not make, participate in making, or use his official position to influence any governmental decision that will have a reasonably foreseeable material financial effect upon any of his financial interests.

FACTS
You are general counsel to Palomar Pomerado Health System ("PPHS"), a San Diego health care district organized under California Local Health Care District Law, Health and Safety Code sections 32000 et seq.  

The health care district is in negotiations with ScrippsHealth, a California nonprofit public benefit corporation that is tax-exempt under section 501(c)(3) of the Internal Revenue Code.  The affiliation may cause the creation of a joint operating entity that will operate PPHS's facilities, along with the ScrippsHealth facilities.

The health care district owns and operates two hospitals.  The district’s board member, Dr. Bohart, is a physician on the active medical staff of one of its hospitals.  He has an independent contractor arrangement with the district and receives compensation directly from his patients.  He is also a tenant in a medical office building on the campus of one of the hospital's facilities.  Part of the affiliation discussion concerns the joint operating entities' power to close PPHS's facilities, or potentially decrease the services at one or both of the hospitals.  While no closure of facilities is contemplated, it is possible that, over the fifty-year term of the affiliation, a closure of a hospital or the termination or discontinuation of a service could financially affect 

Dr. Bohart's practice.

Working groups were created to provide advice on how the joint operating entity should provide medical services.  Dr. Bohart is currently participating on these working groups.  He has received compensation from ScrippsHealth for his participation on these working groups in the amount of $200 per meeting. 
ANALYSIS

Conflict of Interest - General Rule

A public official may not make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  The purpose of the Act's conflict‑of‑interest provisions is to ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

Making, Participating in Making or Influencing a Governmental Decision
The Act’s conflict-of-interest provisions apply only when a public official is making, participating in making, or using his or her official position to influence a governmental decision.  The directors of the board are negotiating with ScrippsHealth concerning an affiliation agreement and will eventually vote on the matter.  By taking part in the negotiations and eventually voting on the matter, Dr. Bohart will be making, participating in making, or using his official position to influence a governmental decision.  (Regulations 18700(b)-(c), 18700.1, copies enclosed.)

Working groups were created to make recommendations to the new joint operating entity.  Dr. Bohart has participated on these working groups and would like to continue doing so.  While the Act does not prohibit Dr. Bohart from participating on the working groups, he may be disqualified from participating in specific decisions if the group’s actions on a particular matter  are considered to be making, participating in making or using one’s official position to influence a governmental decision.

Regulation 18700 describes what is “making or participating in making a governmental decision.”  For example, a public official participates in making a governmental decision when, acting with the authority of his or her position, the public official advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:

  “(A) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision....; or

    (B) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision....”  (Regulation 18700(c)(2).)

Pursuant to regulation 18700, Dr. Bohart may be making or participating in making governmental decisions by participating on the working groups.  Therefore, he may be disqualified from participating in a decision if it is reasonably foreseeable that the decision will have a material financial effect on Dr. Bohart or a financial interest of Dr. Bohart.

Moreover, Dr. Bohart may be using his official position to influence a board decision by participating on the working groups.  Regulation 18700.1(a) provides that with regard to a governmental decision that is within or before the official's own agency, or any agency appointed by or subject to the budgetary control of the offiicial’s agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Thus, if Dr. Bohart is prohibited from participating in affiliation negotiations or voting on the final affiliation decision as a member of the board, then as a member of the working groups, he is also disqualified from participating in discussions or making recommendations to the board for the purpose of influencing the board.  (Baird Advice Letter, No. A-94-299, copy enclosed.)

Dr. Bohart’s Financial Interests
An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or on, among other interests:  (1)  any real property in which the public official has an interest worth $1000 or more; or (2)  any source of income of $250 or more within 12 months prior to the time when the decision is made.  (Section 87103(b),(c).)

 The term “income” is very broad and is defined as follows:

  “[A] payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by an person other than an employer....”  (Section 82030(a).)

As a member of the working groups, Dr. Bohart receives $200 per meeting from ScrippsHealth, a 501(c)(3) nonprofit organization.  Section 82030 exempts from the definition of “income” salary and reimbursement for expenses or per diem received from a nonprofit entity that is exempt from taxation under section 501(c)(3) of the Internal Revenue Code.
  (Section 82030(b)(2).)  If the payment Dr. Bohart receives from ScrippsHealth is in return for his attendance at meetings, then the payment is considered per diem and is not income for conflict-of-interest purposes.  (Hanson Advice Letter, No. I-95-028.)

Dr. Bohart is on the active medical staff of one of the district’s hospitals.  Dr. Bohart has an independent contractor arrangement with the district and receives compensation for his physician services directly from his patients.  Income includes a payment received.  (Section 82030(a).)  The term “payment” means a distribution, transfer, loan, advance, deposit, gift or other rendering of value, whether tangible or intangible.  The district is considered a source of income to Dr. Bohart under the independent contractor arrangement if the district renders anything of value to him.  You have not indicated whether there is an enforceable agreement between the district and Dr. Bohart concerning his position on the medical staff of one its hospitals.  If such an agreement exists, it is basic contract law that some consideration must pass from the district to Dr. Bohart.  If the value of this consideration aggregates to $250 or more within 12 months prior to the affiliation decision, the district is a disqualifying source of income to Dr. Bohart.

Dr. Bohart’s lease with the hospital may be a potentially disqualifying interest pursuant to section 87103(d).  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial, or ownership interest in real property located in the jurisdiction owned directly, indirectly, or beneficially by the official if the fair market value of the interest is $1,000 or more.  The value of a leasehold interest is the amount of rent owed during a 12‑month period. (Regulation 18729(b).)  Presumably, Dr. Bohart’s leasehold interest is worth $1,000 or more.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Determinations of reasonable foreseeability are fact-dependent and must be made on a decision-by-decision basis.  An effect that may not be foreseeable at an early stage of a process may become foreseeable as the process unfolds.  In a matter as complex as a health care affiliation, a blanket determination of reasonable foreseeability cannot be made at any stage in the process that applies to the entire process.  (Riddle Advice Letter, No. A-97-294.)

You have not provided sufficient facts to determine whether it is reasonably foreseeable that negotiations with ScrippsHealth and the board’s final decision to affiliate will financially affect Dr. Bohart’s interest in the lease with the hospital.  However, it is reasonably foreseeable that the affiliation negotiations and the district’s final decision to affiliate with ScrippsHealth will have a financial effect upon the district which may be a disqualifying source of income to 

Dr. Bohart.

You have not provided sufficient facts to determine whether it is reasonably foreseeable that decisions made by the working groups will financially affect Dr. Bohart’s interests.

Materiality
If the district is a disqualifying source of income to Dr. Bohart, he may not participate in any affiliation discussions or vote on the affiliation agreement if the effect of the affiliation upon the district is material.  The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision.  Regulation 18702.1(a) provides that if a source of income is directly involved in a decision before the official’s agency, the effect of the decision is deemed to be material and disqualification is required.  A source of income is directly involved in a decision if that person or business entity:

  “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or:

    (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

    (3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)

Pursuant to regulation 18702.1(b), the district is a named party in or the subject of the affiliation agreement.  Accordingly, Dr. Bohart may not vote on the final affiliation decision, participate in any affiliation discussions, or influence the decision of the board concerning the affiliation if the district is a source of income to him of $250 or more within the previous 12 months.

If Dr. Bohart determines that it is reasonably foreseeable that the affiliation discussions and the final decision to affiliate will have an economic effect on his leasehold interest with the hospital, the appropriate standard for determining materiality is set forth in regulation 18702.4.

We are unable to analyze whether decisions made by the working groups will have a material financial effect on Dr. Bohart’s interests because you did not provide sufficient facts.

Public Generally Exception
Even if a public official has what would otherwise be a conflict of interest, he or she is not disqualified if the financial effect on the official is indistinguishable from the effect on the public generally.  (Section 87103, Regulation 18703.)  This is known as the “public generally” exception.  A financial effect on an official’s financial interest is indistinguishable from the effect on the public generally if the decision will affect a significant segment of the public in substantially the same manner as it affects the public official.  (Regulation 18703(a), copy enclosed.)

Dr. Bohart may have a conflict of interest with regard to the district as his source of income.  The district is a public entity.  We have previously advised that if a governmental decision has a material financial effect on a public entity that is a source of income, we presume that the effect of the decision flows to all, or at least to a significant segment, of residents in the jurisdiction.  Under such circumstances, the effect of the decision on the public entity is not distinguishable from the effect on the public generally.  (Marino Advice Letter, No. A-96-304.)  Thus, despite his possible financial interest in the district as a source of income, Dr. Bohart may take part in the affiliation discussions and the final affiliation agreement if the impact of the affiliation will flow to a significant segment of the residents in the district unless he finds it is reasonably foreseeble that the affiliation discussion and the final affiliation agreement will have a material financial effect on his leasehold interest with the hospital.

For further guidance, I have enclosed copies of previous advice letters concerning hospital district affiliations and the conflict-of-interest provisions of the Act.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Graduate Legal Assistant, Legal Division
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Enclosures

�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Regulation 18329(c)(3).)


�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Section 82030 was amended by SB 946 (Statutes of 1997, Ch. 455, eff. Sept 24, 1997.)





