September 25, 1997

Gregory V. Moser

Foley, Lardner, Weissburg & Aronson

General Counsel, USHC

402 West Broadway, 23rd Floor

San Diego, California 92101-3510

Re: Your Request for Advice

        Our File No. A-97-400

Dear Mr. Moser:

This letter is in response to your request for advice on behalf of UCSF-Stanford Health Care (“USHC”) and its two members, Stanford University and the University of California regarding the provisions of the Political Reform Act (the “Act”).
  Please note that the facts presented are those set forth in your letter.  The Commission does not act as the finder of fact in giving advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Is USHC obligated to adopt a conflict of interest code and, if so, would any of its directors, officers, or employees be regulated under the provisions of the Act requiring disclosure of financial interests and disqualification from decision-making based on conflicts of interest?

2.  Will adoption of any legislation currently pending before the State Legislature, which impacts a private corporation such as USHC, have any bearing on the FPPC’s answer to question one? 
CONCLUSIONS
1.  USHC is neither a state agency nor a local government agency under the Political Reform Act.  Thus, it has no obligation to adopt a conflict of interest code and none of its directors, officers, or employees is subject to the conflict of interest disclosure or disqualification provisions of the Act. 

2.  The Commission is not currently aware of any legislation pending before the Legislature which would alter our conclusion to question one.

FACTS

USHC is a California nonprofit, public benefit corporation with two members: Stanford University, a private body with corporate powers, and the University of California (“UC”), a public trust administered by the Regents of the University of California, a California constitutional corporation.  Its stated corporate purpose is “to support, benefit and further the charitable, scientific and educational purposes of the Schools of Medicine at the University of California, San Francisco and at Stanford University.”  This purpose is to be accomplished by efficiently administering health care facilities of the universities and by operating clinically-oriented health care businesses to generate revenues to be returned to the universities.  The underlying mission is to operate a competitive health care enterprise that provides the necessary revenue flow for the two schools of medicine.  

USHC was created as the outgrowth of discussions on the best means of integrating the health care delivery systems operated by the University of California, San Francisco (“UCSF”) and Stanford Health Services (“SHS”).  Stanford incorporated USHC in January 1997 with the agreement of the Regents of the University of California that the 501(c)(3) corporation was the appropriate vehicle for the management of the health care facilities.  USHC will lease and operate hospitals and clinic facilities the universities own, as well as manage the medical practices of physicians employed by them.  

USHC is not responsible for operating either Stanford’s or UC’s medical education or research programs.  Teaching and education are specifically left to the two universities, while USHC is severely circumscribed in the kind of research it may conduct.  USHC will enter into a Professional Services Agreement to effectively “lease,” for economic purposes, the buildings and facilities of SHS and UCSF, as well as the services of faculty members of the two schools of medicine.  USHC will contract with private and governmental payors  (including private commercial insurers, Medicare, Medi-Cal and health maintenance organizations) for the provision of medical services.  

In addition to leasing real estate to USHC, UC and Stanford will transfer by other means (lease, sale or donation) equipment essential for conducting USHC’s business.  However, USHC will be obligated to permit the medical schools to use these physical assets, without charge, in the same manner as the facilities and equipment were used by the medical schools prior to USHC’s establishment.

Although the value of the physical assets and the professional services to be leased by USHC will be substantial, the assets from Stanford will predominate.  The value of assets of Stanford subject to USHC management will exceed those made available by UC by a substantial amount, perhaps $100 million or more.

USHC is expected to operate as a self-supporting enterprise.  It is obligated to pay all revenues in excess of amounts needed for operations, capital improvements and reserves to Stanford and UC for continuing support for the medical schools.  It will not receive tax revenues, appropriations from the Legislature or public funds from UC on a continuing basis.  Stanford and UC have contributed equal amounts of  “seed” money of roughly $8 million to capitalize the corporation.  USHC will return revenues greatly exceeding these amounts to the programs of the universities over time.  Stanford and UC will provide to USHC the income from endowments that are intended for clinical care.  Such funds must be used for hospital and clinical care in accordance with the restrictions applicable to the private donations and grants which funded the endowments.  Here, too, the endowments from Stanford will significantly exceed those provided by UC.  

It is expected that USHC will receive most of its revenues from private employers, insurers and patients by providing health care services.  Like other health care providers, USHC will also be paid by Medicare, Medi-Cal and other government programs.  In this respect, USHC will operate no differently than any other private health care operator.

USHC possesses no ability to obligate UC or Stanford on any debts incurred by USHC.  USHC will assume certain defined liabilities in regard to the maintenance and repair of the facilities it will lease and operate.

The bylaws of USHC specifies it is to be governed by a 17 member board of directors. Six of these are selected by Stanford. 

(
Two Stanford Trustees, selected by Stanford;

(
A third person chosen by Stanford, who may, but need not, be a Stanford Trustee;

(
Stanford’s President (ex-officio);

(
Dean of Stanford’s School of Medicine (ex-officio);

(
Faculty member of Stanford School of Medicine, selected by Stanford.

Five directors are either selected or approved by the board of USHC:

(
USHC’s Chief Executive Officer, selected by the board;

(
Three independent directors who are not employees of either university or USHC and who are not Regents or Trustees or “interested persons” selected by the board;

(
USHC’s Chief Medical Officer, approved by the board.

Six directors are selected by UC:

(
Two Regents of UC;

(
UC’s President (ex-officio);

(
Dean of UCSF School of Medicine (ex-officio);

(
UCSF’s Chancellor (ex-officio);



(
Faculty member of UCSF School of Medicine, selected by UC.

USHC is a private corporation which is not subject to any of the laws generally applicable to state or local government agencies.  It is not subject to any open meeting laws, such as the Brown Act or the Bagley-Keene Act.  USHC is not required to disclose records under the Public Records Act.  It is not entitled to assert government immunities or to require adherence to claims presentation procedures of the Tort Claims Act.  Persons employed by USHC are not entitled to participate in retirement, health or other benefit programs established for public employees, nor are they entitled to civil service system protections (although approximately 1,300 current employees of UCSF Medical Center will remain UC employees and receive UC benefits.  They, like the physicians, will be leased to UC).

Two bills were passed by the Legislature (SB 1350 and AB 1601) which would subject USHC to some laws generally applicable to government agencies, and exempt the directors, officers, and employees of USHC from the conflict of interest reporting and disqualification provisions of the Political Reform Act of 1974.  Both of these bills are awaiting action by the Governor. 

APPLICABLE LAW
The Act prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  These conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A “state agency” is defined as “every state office, department, division, bureau, board and commission, and the Legislature.”  (Section 82049.)  A “local government agency” means:

  “A county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)    

Section 87300 of the Act requires every state and local agency to adopt a conflict of interest code applicable to its “designated employees.”  (See Section 82019.)

If USHC is neither a state nor local agency, its members, officers, employees or consultants are not public officials subject to the conflict of interest disclosure and disqualification provisions of the Act.  In addition, USHC would have no obligation to adopt a conflict of interest code.

In a 1977 opinion, In re Siegel (1977) 3 FPPC Ops. 62, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, was, in fact, a governmental entity.  In the Siegel opinion, the Commission developed four criteria, now axiomatic, to determine when a corporation functions as a local government agency.  

The Commission stressed that the true nature of the entity, and not its stated purpose, was controlling.  The criteria are:

 
  “(1)  Whether the impetus for formation of the corporation originated with a government agency;

 
  “(2)  Whether it is substantially funded by, or its primary source of funds is, a government agency;

 
  “(3)  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

  
  “(4)  Whether the corporation is treated as a public entity by other statutory provisions.”  (In re Siegel at pp. 3-4.)

Using these criteria, the Commission determined that Pico Rivera fell within the definition of  a local government agency under the Act.  

One year later, the Commission used the same criteria to determine that a downtown business association, a nonprofit corporation, was not a local government agency.  (In re Leach (1978) 4 FPPC Ops. 48.)  The city contracted with the association to provide administrative services to a business promotion district formed by the city.  The Leach opinion also applied the Siegel criteria to determine that a contract between the city and the chamber of commerce to operate a convention bureau did not result in the chamber of commerce becoming a governmental entity.

The Commission has also applied the Siegel criteria in the context of state agencies.  (See In re Vonk (1981) 6 FPPC Ops. 1 [concluding that the State Compensation Insurance Fund is an agency].)  You contend in your letter that USHC is not a state agency under the criteria set forth in Regulation 18429.  Please note that the language of the regulation limits its scope to the context of lobbying issues.
  The Commission stated in the Vonk opinion:

“The Commission has never considered 2 Cal.Adm.Code Section 18249 as applicable to determining whether an entity is an ‘agency’ for the purposes of adopting a Conflict of Interest Code under the Act.  Instead, transcripts of the Commission's adoption of 2 Cal.Adm.Code Section 18249 show that it was intended to define the term ‘state agency’ only as it is used in Chapter 6 of the Act, 

dealing with lobbyists.  (Transcripts of the Commission's meeting of August 20, 1975.)”  (Id. at p. 8 [footnote omitted].) 

Therefore, we will apply the Siegel criteria to USHC to determine whether it is a governmental agency.

ANALYSIS
The Impetus for Formation was from the Private Sector
Generally, the first factor has been met where an entity is created by statute or ordinance or by some official action of another governmental agency.  USHC was created by Stanford University in January 1997 as a private corporation rather than through a statute, ordinance or some official action of a government agency.  Though UC agreed to, and was involved in, the formation of USHC, it was not created as a division or department of the university; the impetus for its formation was Stanford rather than UC.  Therefore, this factor does not apply.

Public Funding of USHC is Minimal
UC and Stanford provided USHC with about $8 million of initial “seed” money to capitalize the corporation.  USHC has also received capital assets and professional services from both Stanford and UC which are leased to USHC.  The value of the assets of Stanford subject to USHC management will exceed those made available by UC by approximately $100 million or more.  On an ongoing basis, USHC will derive most of its revenue from private sources such as insurers, employers and patients, supplemented by limited and restricted-use endowment income from private sources which previously went to UC and Stanford to provide clinical care.  As was the case with the capital assets, the endowment income from Stanford will significantly exceed that provided by UC.  The only ongoing government funding will flow from contracts with government programs which are universally available to private hospitals, private physicians and other private health care providers such as Medi-Cal or Medicare.  It is our understanding that USHC’s first year operating budget will be $1.36 billion, and the income representing 25 percent  of that amount will come from Medi-Cal, with 35 percent coming from Medicare and 45 percent  from private sources.  

USHC will receive no tax revenues, no legislative appropriations and no continuing general funds from UC.  USHC possesses no ability to obligate UC or Stanford on any debts, but USHC will assume UC and Stanford liabilities in the maintenance of the facilities which USHC leases.  To the extent hospital and clinic facilities are leased to USHC for management purposes, those facilities continue to be available to Stanford and UC for the unrestricted free use of their medical schools.  Therefore, those leases serve to obligate USHC to operate and maintain the facilities, without any right to dispose of the real property, or to sublet the premises.

USHC’s purpose is to operate a self-sufficient health care enterprise and is obligated to pay all revenues received in excess of amounts needed for operations, capital improvements and necessary reserves to Stanford and UC for the continuing support of their medical schools.  The

 majority of USHC’s capital comes from private sources and its primary sources of revenue are also private sources rather than tax revenues, legislative appropriations or general funds from UC.  

In summary, because USHC is not on a continuing basis receiving tax revenues, appropriations or general funds from any government agency, this criterion does not apply.

The Services Performed by USHC Are Not Traditionally Performed by a 

Governmental Agency

The third criterion is whether or not one of the principal purposes for formation is to provide services or undertake obligations which public agencies are legally authorized to perform and have traditionally performed.  

In the Siegel opinion, it was considered significant that the corporation in question provided a service commonly provided by municipalities in their public capacities, the operation of a water system.  Therefore, the corporation in Siegel was clearly involved in a traditionally public activity--the operation and maintenance of a water system. 

In the Leach opinion, with respect to whether a business association and a Chamber of Commerce constituted government agencies, the Commission stated:

  “[A]lthough promotion of the downtown business district, promotion of the City and the operation of the Convention Bureau are activities sometimes performed by cities, they are performed by nongovernmental entities equally as often.  Thus the Association and the Chamber are performing services which benefit the public, although, more specifically, they benefit the downtown business area and retail stores, restaurants and hotels located throughout the City.  In this respect, the services are rendered as less public in nature than the providing of a public water supply.”

* * *

  “[A]lthough it is true that both the Association and the Chamber perform certain functions for the City which presumably are beneficial to the public, we do not think that these activities raise otherwise private enterprises to the level of public agencies ....” (In re Leach at pp. 4-5.) 

USHC’s purpose is to operate hospitals and medical clinics and to contract for health care which are business activities most commonly performed by private health care corporations rather than traditional government functions.   

Your letter indicated that according to the California Association of Public Hospitals and Health Systems, 86 of the 455 acute care hospitals in California are currently publicly owned.  Over 80 percent of the hospitals in the state are operated by private corporations, predominately non-profit corporations.  Over the past decade, many publicly owned hospitals have been turned over to nonprofit or for-profit corporations for management purposes.  We also are not aware of any non-profit corporations which have taken over operation of publicly owned hospitals which were required to adopt a conflict of interest code.  In addition, applying the analysis of Leach the  fact that some hospitals are publicly owned or operated does not mean that this criterion is applicable in regard to USHC.  

USHC is not taking on those aspects of health care which would probably carry the greatest public interest concerns. USHC is not required to provide medical care for the indigent (as counties are pursuant to Welfare & Institutions Code § 17000).  USHC is also not required to conduct public health research.  It also exercises no regulatory authority over health care providers or the public.  Nor is it authorized to exercise any legislative authority delegated by UC, and UC retains no control over USHC’s daily operations or long-term planning.  USHC will operate UCSF and Stanford’s facilities pursuant to its own licenses issued under Section 1250 et seq., of the Health & Safety Code.  It will not be operating under the licenses of UC or Stanford.  Therefore, USHC is not performing functions authorized under law or traditionally performed by government agencies and this criterion does not apply.

No Current Law Treats USHC as a Public Entity
USHC is not currently treated as a public entity under any existing law.  It is not subject to the Bagley-Keene Act or the Brown Act; the California Tort Claims Act; the Government 

Code sections regarding local agency investment of surplus funds; the Public Records Act; the California Public Employees Retirement System; or the same tax status as other public entities.

However, there are two bills, SB 1350 and AB 1601, which were passed by the Legislature and which were written to specifically impact USHC and are now awaiting action by the Governor.  These bills, if signed, will require USHC to hold board and committee meetings which are open to the public and make records available to the public.  Both bills also provide that USHC shall not be subject to provisions of the conflict of interest disclosure and disqualification provisions of the Act because the entity will not be making governmental decisions.
    

The fourth criterion does not apply at present.  However, if either bill is enacted, it may meet this criterion.  The Travis Advice Letter, No. A-96-053, concluded that this criterion alone is not determinative and because the first three criteria all indicated that the entity in question

 was not a local government agency, the conclusion was that the entity was not a local government agency.   

This situation is similar in that the answer to the fourth criterion is inconclusive, but because the first three criteria set forth in Siegel do not apply, USHC is not a governmental agency for purposes of the Political Reform Act.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Wayne Imberi

Political Reform Consultant

�  Government Code sections 81000-91014.  Citations are to the Government Code, unless otherwise indicated.  Commission regulations appear at title 2, sections 18109-18995, of the California Code of Regulations.


�  However, in the Friedman, Advice Letter, No. A-88-286, Regulation 18249 was used as an additional factor used to determine whether an entity was a state agency.  USHC meets none of those criteria. 


� However, if a decision of a private entity is submitted to any public agency for consideration for approval or other action, that decision would be within the Act’s purview and a public official sitting on the board of the private entity may have a conflict of interest.  (Sections 87100, 87103; Regulations 18700, 18700.1; see also Prestidge Advice Letter, No. A-95-323.)





