                                                                    February 4, 1998

Gregory V. Moser

Foley, Lardner, Weissburg & Aronson

402 West Broadway, 23rd Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-97-400a
Dear Mr. Moser:

This letter is in response to your request for advice on behalf of UCSF Stanford Health Care and its two members, Stanford University and the University of California regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

On September 25, 1997, we concluded that UCSF Stanford Health Care is not a governmental agency under the Act.  (Moser Advice Letter, No. A-97-400.)  You would like us to consider the effect that subsequent legislation may have on our original advice.

QUESTION
Does the enactment of Senate Bill 1350 change the conclusion in our previous advice concerning the status of UCSF Stanford Health Care under the Act?

CONCLUSION
Consistent with our previous advice to you, the passage of Senate Bill 1350 does not alter our determination that UCSF Stanford Health Care is not a governmental agency under the Act.

FACTS
UCSF Stanford Health Care (“USHC”) is a California nonprofit, public benefit corporation with two members:  Stanford University, a private body with corporate powers, and the University of California (“UC”), a public trust administered by the Regents of the University of California, a California constitutional corporation.
  Its stated corporate purpose is “to support, benefit and further the charitable, scientific and educational purposes of the Schools of Medicine at the University of California, San Francisco and at Stanford University.”  This purpose is to be accomplished by efficiently administering health care facilities of the universities and by operating clinically-oriented health care businesses to generate revenues to be returned to the universities.  The underlying mission is to operate a competitive health care enterprise that provides the necessary revenue flow for the two schools of medicine.  

USHC was created as the outgrowth of discussions on the best means of integrating the health care delivery systems operated by the University of California, San Francisco (“UCSF”) and Stanford Health Services (“SHS”).  Stanford incorporated USHC in January 1997 with the agreement of the Regents of the University of California that the 501(c)(3) corporation was the appropriate vehicle for the management of the health care facilities.  USHC will lease and operate hospitals and clinic facilities the universities own, as well as manage the medical practices of physicians employed by them.  USHC will enter into a Professional Services Agreement to effectively “lease,” for economic purposes, the buildings and facilities of SHS and UCSF, as well as the services of faculty members of the two schools of medicine.  USHC will contract with private and governmental payors  (including private commercial insurers, Medicare, Medi-Cal and health maintenance organizations) for the provision of medical services.  

In addition to leasing real estate to USHC, UC and Stanford will transfer by other means (lease, sale or donation) equipment essential for conducting USHC’s business.  However, USHC will be obligated to permit the medical schools to use these physical assets, without charge, in the same manner as the facilities and equipment were used by the medical schools prior to USHC’s establishment.  Although the value of the physical assets and the professional services to be leased by USHC will be substantial, the assets from Stanford will predominate.  The value of assets of Stanford subject to USHC management will exceed those made available by UC by a substantial amount, perhaps $100 million or more.

USHC is expected to operate as a self-supporting enterprise.  USHC will receive most of its revenues from private employers, insurers and patients by providing health care services.  Like other health care providers, USHC will also be paid by Medicare, Medi-Cal and other government programs.  In this respect, USHC will operate no differently than any other private health care operator. 

USHC is obligated to pay all revenues in excess of amounts needed for operations, capital improvements and reserves to Stanford and UC for continuing support for the medical schools.  It will not receive tax revenues, appropriations from the Legislature or public funds from UC on a continuing basis.  Stanford and UC have contributed equal amounts of “seed” money of roughly $8 million to capitalize the corporation.  USHC will return revenues greatly exceeding these amounts to the programs of the universities over time.  Stanford and UC will provide to USHC the income from endowments that are intended for clinical care.  Such funds must be used for hospital and clinical care in accordance with the restrictions applicable to the private donations and grants which funded the endowments.  Here, too, the endowments from Stanford will significantly exceed those provided by UC. 

The bylaws of USHC specify it is to be governed by a 17-member board of directors. Six directors will be selected by Stanford including:  two Stanford trustees; Stanford’s president, the dean of Stanford’s medical school; a member of Stanford’s faculty, and one other person who may, but need not be, a Stanford trustee.  Six directors will be selected by UC including:  two UC regents, UC’s president, the dean of UCSF’s medical school, UCSF’s chancellor, and a member of UCSF’s faculty.  Five directors will be selected or approved by the board of USHC including:  USHC’s CEO, three independent directors, and USHC’s chief medical officer.

The previous advice letter was issued when certain legislation (SB 1350 and AB 1601) was pending in the California Legislature.  Both bills were subsequently enacted without further amendment; however, Senate Bill 1350 was chaptered later and is, therefore, operative as of January 1, 1998.  (Stats. 1997, ch. 927.)  Senate Bill 1350 provides that if any state agency transfers to a private corporation assets for the operation of a hospital by that corporation and the value of the assets is not less than $50 million, the corporation is subject to specified open meeting requirements and records of the corporation are to be available to the public for inspection.

ANALYSIS
Section 87300 of the Act requires every agency to adopt and promulgate a conflict of interest code.  The term “agency” includes “any local government agency.”  (Section 82003.)  “Local government agency” is defined as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)

In a formal opinion, the Commission developed an analytical framework to determine whether seemingly private entities are public agencies under the Act.  (In re Siegel (1977) 3 FPPC Ops.)  In the Siegel opinion, the Commission held that a nonprofit corporation formed for the purpose of acquiring and operating a water system was a public agency under the Act.  On its face, the nonprofit corporation appeared to be a private entity.  To determine the true nature of the entity for purposes of the Act, the Commission developed four criteria.

In our original advice to you we applied the Siegel test and concluded that USHC did not meet the first three Siegel criteria.  The fourth criterion is whether the foundation is treated as a public entity by other statutory provisions.  Senate Bill 1350 provides that corporations like USHC are subject to specified open meeting requirements and records of such corporations are to be available to the public for inspection.  In our previous advice to you, we advised that if Senate Bill 1350 was subsequently passed by the Legislature, the fourth Siegel factor may be met.  Nevertheless, we pointed out that the fourth criterion alone is not determinative as to whether an entity is a governmental agency.  (Travis Advice Letter, No. A-96-053.)  Accordingly, the enactment of Senate Bill 1350 does not alter our determination that USHC is not a governmental agency under the Act.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts contained herein incorporate facts presented in the Moser Advice Letter, No. A-97-400.  


�  We note that Senate Bill 1350 explicitly provides that private corporations like UCHC are not subject to the provisions of the Government Code which would include the Political Reform Act.





