                                                                    August 12, 1997

Gary Cowan

Orange County Tax Collector's Office

12 Civic Center Plaza

Santa Ana, California  92702

 Re:  Your Request for Advice

         Our File No. A-97-402
Dear Mr. Cowan:

This letter is a response to your request for advice on behalf of John M. W. Moorlach regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does the submitted mailer comply with the mass mailing provisions of the Act?

CONCLUSION
No.  The mailer does not comply with Section 89001 and Regulation 18901 of the Act.  

FACTS
The Orange County Treasurer-Tax Collector would like to send an unsolicited mailer to over 200 persons using public funds.  The mailing details the achievements and positive activities of the County Treasurer-Tax Collector in the first two pages while referencing that office.  For instance, page two states “The Tax Collector’s office reached a significant milestone at the close of the fiscal year ....”  Other references to the office of the Treasurer-Tax Collector are also made in the first two pages.  For instance, page two states “Please do not hesitate to contact the Tax Collector’s office at ....”  The first two pages also list new features and programs that taxpayers can utilize.  Page three contains general information regarding the billing and payment of taxes.  Page three also includes references to the assessor, auditor-controller, and tax collector.  However, these references are provided for functional reasons.  For instance, the role of each office in the process is detailed and the office addresses are listed to facilitate the paying of taxes.
ANALYSIS
Section 89001 states:

  “No newsletter or other mass mailing shall be sent at public expense.”

Regulation 18901 (copy enclosed) interprets Section 89001:

  “(a)  Except as provided in subdivision (b), a mailing is prohibited by section 89001 if all of the following criteria are met:  

  (1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.

  (2)  The item sent either:

  (A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or

  (B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.

  (3)(A)  Any of the costs of distribution is paid for with public moneys; or

  (B)  Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.

  (4)  More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b).

  (b)  [provides exceptions to the general rule.].”

The mailing would be a tangible item sent to people’s residences.  The item would include references to the elected officer that prepared the mailing or cooperated, coordinated, etc., with the sending of the mailing, namely the treasurer-tax collector.  The cost of the mailing would be paid for by public funds.  Also, more than 200 copies of the proposed mailing would be sent.  Therefore, the proposed mailing would result in a violation of Section 89001 unless an exception under subdivision (b) of Regulation 18901 is applicable to your facts. 

Regulation 18901(b)(6) provides a relevant exception to the mass mailing prohibition:

  “(6)  Any item sent by an agency responsible for administering a government program, to persons subject to that program, in any instance where the mailing of such item is essential to the functioning of the program, where the item does not include the elected officer’s photograph; and where use of the elected officer’s name, office, title, or signature is necessary to the functioning of the program.”

The item you have submitted for review is an item that is essential to the functioning of Orange County’s tax collection and billing process.  The mailing contains information on bill and payment options, recent improvements to the process, and general education material about the taxes in Orange County.  Therefore, this exception potentially applies. 

However, most of the references to the tax collector and treasurer on the first two pages are not “necessary to the functioning of the program” as required by the definition.  In fact, the only reference that is necessary to the functioning of the program in the first two pages is the last reference on page two which states “Please do not hesitate to contact the Tax Collector’s office

at ....” 

All other references, including the reference in the title should be deleted or changed.  Commission staff suggests that instead of referring to the office specifically that you could replace the office with the generic reference to “Orange County.”  Page three fits into the exception of Regulation 18901(b)(7) and does not need to be changed.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





