                                                                    September 23, 1997

Scott Nichols

City Attorney

City of Walnut

3610 Long Beach Boulevard, 2nd Floor

Long Beach, California  90807

 Re:  Your Request for Advice

         Our File No. A-97-408
Dear Mr. Nichols:

This letter responds to your request on behalf of Councilmember Robert Pacheco for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May Mr. Pacheco participate in Council consideration of a development project known as “Walnut Village?” 

II.  CONCLUSION
Mr. Pacheco does not appear to have a financial interest of a type recognized by the Act at stake in the Council’s decisions about the Walnut Village Project.  Since the Act’s conflict-of-interest provisions apply only to such financial conflicts, he does not have a disqualifying conflict of interest under the Act, and may participate in the Council’s decisions about the Project.  

III.  FACTS
Mr. Pacheco is an elected Councilmember for the City of Walnut, Los Angeles County, California (“City”).  Mr. Pacheco and his wife own a 28 percent capital stock investment of less than $4,000 in a local newspaper known as The Independent (“newspaper”).  Mr. Pacheco and his wife do not receive any income from the newspaper. 

The Walnut Land Company (“Company”) owns approximately 500 acres of land in the City of Walnut.  Standard Pacific Homes is proposing to develop that property for residential homes and a golf course.  This project is known as “Walnut Village” (“Project”).

The Company advertised the Project in the newspaper.  During the 12 months ending May 31, 1997,  the newspaper received $1,200 in advertising income from the Company. 

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Mr. Pacheco will have a disqualifying conflict of interest with regard to governmental decisions about the Project if the decisions will have a reasonably foreseeable and material financial effect on his financial interests which is distinguishable from the effect on the public generally.


B.  Identifying financial interests. 
1.  Introduction
The Act’s conflict-of-interest provisions apply only to financial conflicts.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  Section 87103 recognizes six kinds of financial interests for purposes of the Act: 

· A business entity in which the public official has an investment of $1,000 or more; 

· Real property in which the public official has an interest of $1,000 or more; 

· Any source of income which aggregates to $250 or more within 12 months prior to the decision;

· A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

· Any donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (This is known as the “personal effects” rule.)

2.  The Company is not a source of income to Mr. Pacheco. 

For purposes of the Act, a public official’s income includes a pro rata share of the income received by a business entity of which he/she owns a 10 percent interest or greater.  (Section 82030.)  Since Mr. Pacheco and his wife own more than 10 percent of the newspaper, a pro rata share of the $1,200 in advertising income the newspaper has received from the Company would ordinarily be attributed to him on a “pass through” basis.  (Ibid.)   

However, you have stated in your advice request and confirmed in a subsequent telephone conversation that Mr. Pacheco and his wife receive no income or return on investment whatsoever from the newspaper.
  As he has received no income whatsoever from the newspaper, then no income from the Company has “passed through” to him, and the Company is not a source of income to him.    

3.  The personal effects rule.  

Mr. Pacheco must consider whether the decisions about the Project will have personal financial effects on him or on his immediate family.
   (Section 87103, first paragraph.)  He may have a financial interest in the decisions about the Project if the reasonably foreseeable impact of the decisions result in the personal expenses, income, assets, or liabilities of him or his immediate family increasing or decreasing by at least $250 in any 12-month period.  (Regulation 18702.1(a)(4).)  

You have presented no facts which indicate a personal financial effect upon Mr. Pacheco or his immediate family is substantially likely to result from decisions about the Project.  Please note, however, that determinations of reasonable foreseeability are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  Therefore, a “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or a series of decisions which applies to the entire process or series of decisions.  Mr. Pacheco must consider the foreseeability of a personal financial effect as each decision arises.  

C.  Summary.  

As Mr. Pacheco appears to have no cognizable financial interest in the decisions about the Project, the Act’s conflict-of-interest do not apply.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a Member of the City Council,      Mr. Pacheco is a public official.


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  


�  For purposes of the Act, “immediate family” means the spouse and dependent children.  (Section 82029.)  





