                                                                    October 15, 1997

W. Reece Hirsch

Davis Wright Tremaine LLP

One Embarcadero, Suite 600

San Francisco, California  94111

 Re:  Your Request for Advice

         Our File No. A-97-459
Dear Mr. Hirsch:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
  Your firm represents the Oak Valley Hospital District (“district”).  We recently advised your firm on behalf of five members of the district’s Board of Directors (“board”).  (Riddle Advice Letter, No. A-97-294.)  

You have requested follow-up advice, presenting new facts, and clarifying earlier statements of fact.  The follow-up request was originally on behalf of three directors:  Ms. Podolsky, Dr. Chock, and Mr. Dayton.  You subsequently informed us that Ms. Podolsky has resigned from the board; therefore, she will not be addressed in this advice.    

I.  QUESTION
Does the advice stated in Riddle, supra, change with regard to Dr. Chock or Mr. Dayton based upon the new facts presented in the follow-up advice request?  

II.  CONCLUSIONS
The advice in Riddle, supra, is modified to this extent:  

A.  Dr. Chock:  

1.  Status as an independent contract of the district.  If Dr. Chock receives anything of value, tangible or intangible, from the district pursuant to the independent contract agreement which aggregated to $250 or more in the twelve months preceding the affiliation decisions, our earlier conclusion that the district is a source of income to him because of the agreement is unchanged.  

2.  Medical waste disposal services agreement.  If Dr. Chock has indeed received “substantially less than” $250 in income from the district under the medical waste disposal services agreement, then the district is not a source of income to him by virtue of the agreement.  

3.  Tenet’s participation in the affiliation negotiations.  Although our advice that Tenet is a source of income to Dr. Chock is unchanged, we now advise that Tenet is indirectly involved in the affiliation decisions.  Dr. Chock must determine if the affiliation decisions will have a reasonably foreseeable material financial effect on Tenet, as explained below.  If he concludes that such an effect is indeed reasonably foreseeable, our conclusion that he is disqualified as to Tenet is unchanged.  If he concludes that such an effect is not reasonably foreseeable, he will not be disqualified as to Tenet.  

4.  Omni.  Our earlier advice regarding Omni is changed only to this extent:  rather than applying Regulation 18702.5(b) to determine materiality, we now advise that Regulation 18702.2(c) and (f) must be applied.  Dr. Chock must still determine if it is reasonably foreseeable that any of the financial effects described in those sections will be true as to Omni as a result of the affiliation decisions.  

5.  Sutter.  Dr. Chock does not appear to have a financial interest in Sutter.  

B.   Mr.  Dayton.
1.  Tenet’s participation in the affiliation negotiations.  The analysis and conclusions stated above with regard to Dr. Chock and Tenet also apply to Mr. Dayton and Tenet.  

2.  Omni.  Omni is not a source of income to Mr. Dayton.  

III.  NEW FACTS
 AND SUMMARY OF EARLIER ADVICE
A.  Dr. Chock.  

1.  Dr. Chock’s status as an independent contractor of the district.  

In Riddle, supra, we advised that the district is a source of income to Dr. Chock because, among other things, he is an independent contractor in the hospital’s emergency room.  (See Riddle, supra, part IV.D.3.(a).)  You have provided the following clarifying information.  

Dr. Chock and the district are parties to a contract under which he provides emergency care services at the hospital.  Dr. Chock does not receive direct compensation from the district for these services.  Instead, the district bills payors for Dr. Chock’s services and passes net collections from those billings through to Dr. Chock.  Among the amounts deducted from the gross billings is an amount representing the reasonable value of the billing services provided to Dr. Chock by the district.  

2.  The medical waste disposal services arrangement.  

In Riddle, supra, we advised that the district is a source of income to Dr. Chock because of, among other things, the medical waste disposal services agreement.  (See Riddle, supra, part IV.D.3.(a).)  In your follow-up advice request, you state that Dr. Chock has received “substantially less than” $250 worth of medical waste disposal services from the district under this agreement.  

3.  Tenet’s participation in the affiliation negotiations.  

In Riddle, supra, we advised that National Health Plan (NHP), a third party payor, is a source of income of Dr. Chock.  (See Riddle, supra, part IV.D.3.(d).)  NHP, a for-profit entity indirectly involved in the decisions, is a wholly-owned subsidiary of Tenet Healthcare (“Tenet”).   Because of this relationship, Tenet is a business entity related to NHP, and is therefore also considered to be a financial interest.  (See Riddle, supra, part IV.D.3.(e).)  In your earlier advice request, you identified Tenet as a joint venturer in one of the finalists for the affiliation agreement.  On the basis of this critical fact, we advised that Tenet, a source of income to Dr. Chock by virtue of its relationship to NHP, was directly involved in the board’s decisions about affiliation, and presented a disqualifying conflict of interest for Dr. Chock.  (See Riddle, supra, parts IV.E.3.(e) and IV.F.3.(b).) 

In your follow-up advice request, you state that “the District board is not at this time considering any affiliation proposal that involves Tenet as a direct or indirect participant.  None of the three letters of intent proposed by [Catholic Healthcare West] to the District board make any mention of Tenet or contemplate any form of agreement or understanding between the District and Tenet.”  You confirmed this new characterization of Tenet’s nonparticipation in the affiliation negotiations in a telephone conversation on September 17, 1997.  

4.  Omni Health Plan.  

In Riddle, supra, we advised that Omni Health Plan (“Omni”), a third party payor, is a source of income to Dr. Chock.  (See Riddle, supra, part IV.D.3.(d).)  Based on your firm’s earlier statement that Omni is a non-profit entity, we advised you that the materiality rules in Regulation 18702.5(b) would apply to Omni.  We finally advised that we were unable to determine from a distance whether the affiliation decisions would result in a reasonably foreseeable material financial effect on Omni, and left the final decision to Dr. Chock.  (See Riddle, supra, part IV.E.3.(d)(i).)  

You have since informed us that Omni is, in fact, a for-profit entity, with net tangible assets of approximately $12,001,851, pre-tax income for 1996 of $1,796,418, and net income for 1996 of $1,255,418.  

5.  Sutter.  

Sutter, a non-profit entity, owns more than 50 percent of the voting power of Omni.  

B.   Mr. Dayton.
1.  Tenet’s participation in the affiliation negotiations.
In Riddle, supra, we advised that NHP is a source of income to Mr. Dayton.  (See Riddle, supra, part IV.D.4.(a).)  As explained above, NHP is a wholly-owned subsidiary of Tenet.   Because of this relationship, Tenet is a business entity related to NHP, and is therefore also considered to be a financial interest of Mr. Dayton.  (See Riddle, supra, part IV.D.4.(b).)  In your earlier advice request, you identified Tenet as a joint venturer in one of the finalists for the affiliation agreement.  On the basis of this critical fact, we advised that Tenet, a source of income to Mr. Dayton by virtue of its relationship with NHP, was directly involved in the board’s decisions about affiliation, and presented a disqualifying conflict of interest for Mr. Dayton.  (See Riddle, supra, parts IV.E.4.(b) and IV.F.4.) 

As also explained above, you now inform us that Tenet has not been a participant in the affiliation negotiations.  

2.  Omni.  

Mr. Dayton is a participating provider in Pharmaceutical Care Network (“PCN”), which includes approximately 1,500 pharmacies throughout California.  PCN is responsible for billing and administration of all of Mr. Dayton’s pharmacy claims related to Omni enrollees.  

Mr. Dayton receives all payments for pharmacy services provided to Omni enrolles from PCN.  There is no contract between Omni and Mr. Dayton for the providing pharmacy services to Omni enrollees.  

IV.  ANALYSIS
As stressed in Riddle, supra, the Commission does not advise about past conduct.  (Regulation 18329(b)(8).)  Nothing in this advice letter should be construed to advise about the past conduct of any person.  Based upon the facts presented in your advice requests, it appears that the directors may have made, participated in making, or used their respective official positions to influence governmental decisions about the affiliation.  To whatever extent any director has already made, participated in making, or used or attempted to use his or her official position to influence governmental decisions about the affiliation, this advice does not apply to, nor does it confer immunity with regard to, those actions.  

A.  Dr. Chock.
1.  Dr. Chock’s status as an independent contractor of the district.
Your follow-up advice request asserts that the district is not a source of income to 

Dr. Chock by virtue of the independent contractor agreement under which he provides emergency services at the hospital.  You explain that the district passes through the net billings for his services, after deducting, among other things, a reasonable fee for providing the billing service to him.  The district does not “pay” him for his services in the sense of writing him a check.  

The Act defines “income” as a “payment received.”  (Section 82030.)  “Payment” is in turn defined as “ a ... rendering of money, property, services or anything else of value, whether tangible or intangible.”  (Section 82044.)  The Act’s definition of income is thus very broad.  

Dr. Chock receives income from the district under the independent contractor agreement if the district renders anything to him pursuant to the agreement which aggregates to a value of $250 or more within 12 months prior to the affiliation decision.  (Section 87103(c).)  Assuming that the independent contractor agreement is enforceable, it is elementary contract law that at least some consideration must pass from the district to Dr. Chock.  If the value of this consideration aggregates to $250 or more within 12 months prior to the affiliation decision, the district is a source of income to Dr. Chock under the independent contractor agreement. 

Dr. Chock must make this determination.  If he determines that he has received such income from the district pursuant to the independent contractor agreement, then the conclusions stated in Riddle, supra, on this point remain unchanged.  If he determines that he has not received such income, then the district is not a source of income to him by virtue of the independent contractor agreement.   

Please note that we concluded that the district is a source of income to Dr. Chock on three separate bases.  (See Riddle, supra, part IV.D.3.(a).)  We also concluded that the district is a source of income to Dr. Chock because the Oak Valley Medical Dental Center, a partnership of which he owns more than 10 percent, receives income from the district in the form of the lease payments for office space the district rents from the partnership.  Since he owns more than 10 percent of the partnership, a pro rata share of the income from the district (i.e., the rent payments) “passes through” the partnership to him.  (Ibid.)  You have not challenged this conclusion in your follow-up advice request.  Thus, even if you conclude that the district is not a source of income to Dr. Chock by virtue of the independent contractor agreement or the medical waste disposal services agreement (see next section), the district is still a source of income to him through the partnership, and the advice in Riddle, supra, on this point will be unchanged.      

2.  The medical waste disposal services arrangement.  

If Dr. Chock has indeed received “substantially less than” $250 in income from the district under the medical waste disposal services arrangement, then the district is not a source of income to Dr. Chock by virtue of the medical waste disposal services agreement.   (Section 87103(c).)   

Again note that, as explained above, even if the district is not a source of income to 

Dr. Chock by virtue of this agreement or the independent contractor agreement, the district is still a source of income to Dr. Chock through the partnership, and the advice in Riddle, supra, on this point will be unchanged. 

3.  Tenet’s participation in the affiliation negotiations.  

In Riddle, supra, we advised that Dr. Chock has a disqualifying conflict of interest arising from Tenet.  (See Riddle, supra, parts IV.D.3.(e), IV.E.3.(e), and IV.F.3.(b).)  The critical fact underlying this conclusion was your earlier assertion that Tenet was an active participant in the affiliation process as a joint venturer with Catholic Healthcare West.  From these earlier assertions, we concluded that Tenet was directly involved in the affiliation decisions.  We concluded a financial effect on Tenet was reasonably foreseeable; that is, it would either win or lose as one of two finalists.  We also concluded that the financial effect would be deemed material under Regulation 18702.1(a) because Tenet is a directly involved source of income.  Therefore, we ultimately concluded that Tenet presented a disqualifying conflict of interest to 

Dr. Chock, among others.  

You now present facts which undermine this conclusion that Tenet is directly involved in the affiliation decisions.  We are concerned because this new characterization of Tenet’s role in the affiliation negotiation directly contradicts unequivocal statements of fact in your earlier advice request.  However, the Commission does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Therefore, we accept your latest statement of the facts at face value, and disregard any inferences which may be drawn from the inconsistencies with earlier statements of fact.  We stress again that this advice is applicable only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.   (See Section 83114(b).)

If indeed Tenet is not a joint venturer with CHW, and if indeed, in your words, “[n]one of the three letters of intent proposed by CHW to the District board make any mention of Tenet or contemplate any form of agreement or understanding between the District and Tenet,” then Tenet is not directly involved in the affiliation process.   Please note that our conclusion that Tenet is a source of income to Dr. Chock because it is a business entity otherwise related to NHP is unchanged.  We change only our advice about the degree to which this source of income is involved in the affiliation decisions.   

If not directly involved, Tenet is indirectly involved.  Dr. Chock will have a conflict of interest if the decision results in a reasonably foreseeable and material financial effect on Tenet.  (Section 87100.)  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a reasonably foreseeable financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.) 

The materiality rules for indirectly involved business entities are prescribed in Regulation 18702.2.  You and Dr. Chock must carefully inspect these rules and determine which applies to Tenet.  Then, you and Dr. Chock must decide if it is reasonably foreseeable that any of the financial effects identified in the applicable rule will happen to Tenet.  If one or more of the financial effects described in the applicable rule is reasonably foreseeable as to Tenet, then 

Dr. Chock will still have a disqualifying conflict of interest as to Tenet.
  On the other hand, if none of these financial effects are reasonably foreseeable as to Tenet as a result of the affiliation decisions, then Dr. Chock will not have a conflict of interest arising from Tenet.  

4.  Omni. 

We now know that Omni is a for-profit entity.  Our earlier conclusion (Riddle, supra) that Omni is indirectly involved in the affiliation decisions is unchanged by this new fact.  However, this new fact does change our advice about which materiality rules apply to Omni.  Materiality as to indirectly involved for-profit business entities is determined under Regulation 18702.2.  That regulation prescribes alternative rules for determining materiality depending upon the size of the business.  

Based upon the facts presented in the follow-up advice request, we agree with your assertion that Regulations 18702.2(c) and 18702.2(f) apply.  Dr. Chock must determine if it is reasonably foreseeable that any of the conditions described in those regulations will be true as to Omni as a result of the affiliation decisions.  It is impossible for us to say whether it is reasonably foreseeable that any of the conditions stated in the regulations will be true or false as to Omni as a result of the affiliation decisions.  Dr. Chock must make this essentially factual determination on a decision-by-decision basis as the affiliation process unfolds.  

5.  Sutter.  

You have informed us that Sutter owns 50 percent of the voting power in Omni.  However, despite this fact, the “otherwise related business entities” rule in Regulation 18706 does not apply to Sutter because it is a non-profit entity.  Under the Act, a “business entity” is defined as an “enterprise operated for profit....”  (Section 82005.)  A non-profit entity cannot be an “otherwise related business entity” under Regulation 18706 because a non-profit entity is not a “business entity” for purposes of the Act.  Thus, Sutter cannot be a financial interest of 

Dr. Chock’s by virtue of its relationship to Omni, as Tenet is a financial interest of Dr. Chock’s by virtue of its relationship to NHP.  (See Riddle, supra, part IV.D.3.(e).)   

Because Sutter does not appear to be a financial interest of Dr. Chock’s based upon the facts you have presented, a conflict of interest under the Act cannot arise from Sutter.  
B.  Mr. Dayton.  

1.  Tenet’s participation in the affiliation negotiations.  

The analysis and advice on this issue presented above in the context of Dr. Chock also applies to Mr. Dayton.  

2. Omni.  

In the Johnson Advice Letter, No. A-95-301, we analyzed a financial relationship similar to the relationship involving Mr. Dayton, PCN, and Omni.  In Johnson, the public official’s spouse was a physician who owned an interest in a medical practice.  The practice contracted with various insurance carriers, medical groups, and associations.  These carriers, groups, and associations in turn contracted with a major HMO.  The HMO had no ownership interest in the carriers, groups, and associations.  The practice did not contract directly with the HMO.  Under these circumstances, we advised that the carriers, groups, and associations were sources of income to the practice, but that the HMO was not.  (Ibid.)  

The relationship between Mr. Dayton’s pharmacy, PCN, and Omni is sufficiently similar to the relationship between the public official’s spouse’s practice, the carriers, groups, and associations, and the HMO described in Johnson, supra, to justify reaching a similar conclusion.  We modify the advice in Riddle, supra, in connection with Mr. Dayton and Omni to conclude that Omni is not a source of income to Mr. Dayton under the revised facts you have presented.   Note, however, that we warned in Johnson, supra, that this conclusion is fact-dependent.  For example, the conclusion could differ if Omni exercises direction or control over how 

Mr. Dayton’s pharmacy fulfills its obligations.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The statement of facts in the Riddle Advice Letter, No. A-97-294 are incorporated herein by reference except to the extent that there is a conflict with facts stated in this letter.  In that case, the facts stated herein shall be controlling.  


�  If Dr. Chock indeed continues to have a conflict of interest in Tenet as analyzed in the text above, the public generally exception will not apply for the reasons explained in Riddle, supra, with regard to Dr. Chock and Tenet.  (Riddle, supra, part IV.F.3.(b).)  





