                                                                    October 29, 1997

Duane T. Brooks, O.D.

City Councilmember

City of Mount Shasta

110 Chestnut Street

Mount Shasta, California 93247

 Re:  Your Request for Advice

         Our File No. A-97-471
Dear Mr. Brooks:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  As an optometrist within the City of Mount Shasta and as a member of the Mount Shasta City Council, may you vote on whether to approve monthly disbursements to pay the premiums for the medical insurance package provided to city employees?

2.  May you vote on the annual budget which includes line items for payment of the premiums to the medical insurance fund?

3.  May you vote on the Memorandum of Understanding and individual employment contracts for unrepresented employees that include provisions concerning medical insurance coverage?

4.  May you vote on promotions, reassignments, dismissals, and other matters that would financially affect city employees or their dependent family members who are your patients under the city medical insurance program?

CONCLUSIONS
1.  You may not vote on whether to approve the monthly disbursements if such decisions will have a material financial effect on a patient who is a source of income of $250 or more within 12 months before the decision unless the public generally exception applies.

2.  You may not vote on that aspect of the annual budget dealing with city employee benefits if the decision will have a material financial effect on a patient who is a source of income of $250 or more within 12 months before the decision unless the public generally exception applies.  Despite a material financial effect on city employees, you may be able to participate and vote on other aspects of the budget and the adoption of the final budget plan if you follow the segmentation procedure set forth below.

3.  You may not vote on the Memorandum of Understanding if the decision will have a material financial effect on a patient who is a source of income of $250 or more within 12 months before the decision unless the public generally exception applies.  You may vote on individual employment contracts unless you have a financial interest in a party to the contract.

4.  You may not vote on promotions, reassignments or dismissals if a patient who is a source of income of $250 or more within 12 months before the decision is the subject of the decision.

FACTS
You are a practicing optometrist within the City of Mount Shasta.  Your practice is owned by Shasta Vision Group, a corporation.  You are the sole shareholder of this corporation.

You are a member of the Mount Shasta City Council.  Each month, the city council approves disbursements to the Operating Engineers’ Union to pay the premiums for the city employees’ medical insurance package.  From the premiums paid by the city, the city employees’ union pays the medical insurance carrier, the dental insurance carrier and the vision insurance carrier.  The union, not the city, selects the various carriers for the medical insurance package.  The vision carrier selects a group of optometrists from which city employees may choose.  You are one of the optometrists in this group.  You are the only optometrist in Mount Shasta; however, other optometrists in the group practice in nearby cities.

Each year, the city council approves a budget that includes expenses for the medical insurance package.  Periodically, the city council approves a Memorandum of Understanding with the city employees’ union under which the city provides the city employees with the medical insurance package.  The city council also approves contracts that provide the same coverage for non-union employees and independent contractors.  Occasionally, city employees are recommended for promotion, reassignment, dismissal, or other action by the city council.

The medical insurance package includes a provision for eye care, such as annual examinations and an allowance for corrective lenses.  This aspect of the package has not, within your experience, been voted upon separately by the city council.  The city council merely approves the amount of the city’s contribution toward the overall benefits as provided by the Memorandum of Understanding.

The medical insurance package covers seven of your patients.  Each patient is allowed an annual exam, for which you receive $53.00 per examination.  If a patient purchases frames, you receive a dispensing fee; however, payment for the frames and lenses is made to another provider if the price is within the allowable amount.  If it exceeds the allowance, the patient pays the difference.


ANALYSIS
Conflict of Interest - General Rule
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Financial Interest
A public official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on, among other interests:

  “(a) Any business entity which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

    (c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

    (d) Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a),(c),(d).)

Your optometry practice is owned by Shasta Vision Group, a corporation.  You are the sole shareholder of this corporation.  The term “investment” means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially.  (Section 82034.)  Thus, you have an investment interest in Shasta Vision Group that is presumably worth $1000 or more.  (Section 87103(a).)  As a sole shareholder, you also have a financial interest in the corporation within the meaning of section 87103(d).

“Income” is defined as “a payment received, including but not limited to, any salary wage, advance, dividend, interest, rent, proceeds from any sale....”  (Section 82030(a).)  Shasta Vision Group is a source of income to you.  In addition, section 82030 defines “income” to include a pro rata share of any income of any business entity or trust in which the official owns a 10 percent interest or greater.  Thus, along with Shasta Vision Group, your patients who provide income to Shasta Vision Group are sources of income to you.

The city employees’ medical insurance package covers seven of your patients.  Each patient is allowed an annual exam, for which you receive $53.00 per examination.  If a patient purchases frames, you receive a dispensing fee.  Since your patients exercise sufficient control over the income you receive simply by selecting you instead of other eye care providers, your patients, rather than their insurance carriers, are sources of income to you.  (Olson Advice Letter, No. I-93-259; Morris Advice Letter, No. I-90-373; Lewis Advice Letter, No. A-77-087.)

Accordingly, you may not make, participate in making or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Shasta Vision Group or on your patients who are sources of income to you of $250 or more within 12 months before the decision.

Foreseeability
The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) Cal.App.3d 817.)

Shasta Vision Group
The city pays premiums to the Operating Engineer’s Union for the city employees’ medical insurance package pursuant to a Memorandum of Understanding between the city and the union.  The union administers the medical insurance package by selecting the medical, dental and vision carriers.  The vision carrier selects a group of optometrists from which city employees may choose.  You are one of the optometrists in this group.  You are the only optometrist in Mount Shasta; however, other optometrists in the group practice in nearby cities.  You have seven patients who are covered by the medical insurance package.

Based on the facts you have provided, it appears the nexus between the various decisions you have mentioned concerning the medical insurance package (i.e., monthly disbursements, budget decisions, Memorandum of Understanding, and individual employment contracts) and the financial effect on Shasta Vision Group as a result of those decisions is too tenuous to be reasonably foreseeable.  First, the city council does not participate in any way in selecting the vision care provider for city employees.  Second, the union, rather than the city, controls the disbursement of funds to the various carriers including the vision carrier. 

City Employees
It is reasonably foreseeable that decisions involving city employee benefits (i.e., monthly disbursements, budget decisions, and the Memorandum of Understanding) will financially affect city employees and their dependent family members who are your patients.  It is also reasonably foreseeable that decisions regarding promotions, reassignments, and dismissals will financially affect the city employees who are the subject of such decisions.

Materiality
In addition to being reasonably foreseeable, the effect of a decision must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision.

If a source of income is directly involved in a decision before the official’s agency, the effect of the decision is deemed to be material and disqualification is required.  A source of income is directly involved in a decision if that individual or business entity:

  “(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

    (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

    (3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b), copy enclosed.)

Accordingly, you may not make, participate in making or use your official position to influence a decision in which a source of income of $250 or more is directly involved.  Pursuant to the above regulation, the effect of a decision to promote, reassign or dismiss a city employee is deemed to be material as to that employee.  Therefore, you must disqualify yourself from personnel decisions in which a patient of yours is directly involved.

Decisions involving city employee benefits (i.e., monthly disbursements, budget decisions, and the Memorandum of Understanding) may have an indirect material financial effect upon city employees and their dependent family members who are your patients.  The appropriate standard for determining whether a decision will have an indirect material financial effect on a patient is set forth in regulation 18702.6 (copy enclosed) which provides:

  “The effect of a decision is material as to an individual who is a source of income of gifts to an official if any of the following applies:

        (a) The decision will affect the individual’s income, investments, or other tangible or intangible assets of liabilities (other than real property) by $1,000 or more; or

        (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”

Thus, you may not participate in any decision concerning city employee benefits if the decision will affect a city employee who has been a source of income to you of $250 within the previous twelve months in a manner proscribed above.  (Torrance Advice Letter, No. I-92-359(b), copy enclosed.)

Segmentation - Budget Decisions
Despite a material financial effect on patients who are sources of income of $250 or more, you may be able to participate in discussions of other aspects of the budget that do not affect city employees and the adoption of the final budget plan.  Typically, large and complex decisions, like budget decisions, may be divided into separate decisions so that if an official has a disqualifying interest with respect to one component of the decision, the official may still participate in other components.  We have previously advised the following procedure, which may be followed to permit you to participate in other aspects of the budget:

1.  The decisions in which you have a disqualifying interest should be segregated from the other decisions.

2.  The decisions from which you are disqualified should be considered first, and a final decision reached by the city council without you participating in any way.

3.  Once a decision has been made in which you have a disqualifying interest, you may participate in the deliberations regarding the other issues, so long as those deliberations do not result in reopening or affecting in any way the decisions from which you were disqualified.  (Pike Advice Letter, No. A-95-175; McAndrews Advice Letter, I-94-215, copies enclosed.)

Accordingly, you may participate in the other aspects of the budget in which you do not have a conflict of interest if the city council follows the segmentation procedure above.  

Public Generally Exception
Section 87103 provides an exception to the conflict-of-interest provisions of the Act if the effect on the official’s economic interest is not distinguishable from the effect on the public 

generally.  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)

In the past we have always defined the “public” as the entire population of the jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  For the exception to apply to your facts, city employees must constitute a significant segment of the population of the City of Mount Shasta as a whole.  City employees constitute a significant segment of the population if at least ten percent of the population in the City of Mount Shasta are city employees  or there are at least 5,000 city residents who are affected by the decision.  (Regulation 18703(a)(1)(A)(i), (a)(1)(C); )  In determining whether the public generally exception applies, you may include individuals who are non-union employees and independent contractors who receive the same health coverage as city employees in your calculations.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher


       
Graduate Legal Assistant, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





