                                                                    September 11, 1997

Donald K. Landers, II

Councilmember

City of Visalia

3109 Hyde Way

Visalia, California  93291

 Re:  Your Request for Advice

         Our File No. A-97-475
Dear Mr. Landers:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in a city council decision concerning the approval or rejection of a grant by the planning commission of a conditional use permit allowing a medical clinic to be housed in an old bank building?

CONCLUSION
No, you may not make, participate in making, or use your official position to influence the decision since it is reasonably foreseeable that the decision will have a material financial effect on a source of income to you.

FACTS
You are a member of the Visalia City Council.  Your wife is an employee of Lewis Travel Agency located at 506 W. Main Street, Visalia, California.  Her salary is more than $500 per year.  Russ Doe was the sole owner of the business until he sold the business on March 15, 1997.  Mr. Doe still owns the building at 506 W. Main Street, Visalia.  Lewis Travel still occupies the premises at 506 W. Main Street.  Neither your wife nor you have any ownership interest in the property at 506 W. Main Street, nor the Lewis Travel Agency business.

Immediately kiddy-corner from 506 W. Main Street is an old vacant bank building.  This building is the subject of an appeal from a planning commission decision to approve a conditional use permit that would allow a medical clinic to be housed in the old bank building.  This old bank building is within 300 feet of the 506 W. Main Street building owned by Mr. Doe.  Some businesses in the nearby area object to a clinic in the business district and oppose the conditional use permit that would allow the clinic to conduct business in the vacant bank building.


ANALYSIS
Section 87100 prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a governmental decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of the official’s immediate family, or on, among other things, a source of income of $250 or more within 12 months before the decision is made.  (Section 87103(c).)

Income, for purposes of the conflict-of-interest provisions, includes any community property interest in the income of a spouse.  (Section 82030(a).)  Your wife has received more than $250 within the previous 12 months from the Lewis Travel Agency.  Therefore, the travel agency is a source of income to you.  (Section 87103(c).)  Mr. Doe owned the travel agency until March 15, 1997.  Where a business entity that is a source of income is solely owned or closely held, we have advised that the controlling owner of the business is also a source of income to the official. (Talley Advice Letter, No. A-96-204.)  Thus, Mr. Doe is a source of income to you of $250 or more within the previous 12 months.  Accordingly, you may not make, participate in making or use your official position to influence any government decision if it is reasonably foreseeable that the government decision will have a material financial effect upon the travel agency or Mr. Doe.

Reasonable foreseeability is determined at the time a government decision is made.  Whether the financial consequences of a decision are reasonably foreseeable depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Certainty is not required.  However if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  It is reasonably foreseeable that the city council’s decision to approve or reject the conditional use permit would financially affect the travel agency and Mr. Doe, which are sources of income to you.

The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision.  Whether the effect of a decision on a source of income indirectly affected by a decision is material depends on whether the source of income is a business entity or an individual.  If the source of income is a business entity, the standards set forth in regulation 18702.2 (copy enclosed) must be applied to determine materiality.  For example, the effect of decision is material for a small business entity if:

“(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

You must apply the standards set forth in regulation 18702.2 to determine whether the city council decision will have a material financial effect upon the travel agency.

If the source of income is an individual, the appropriate standard for materiality is set forth in regulation 18702.6.  Regulation 18702.6 (copy enclosed) provides that a decision is material as to an individual if the decision will affect the individual’s real property interest in a manner that is material under regulation 18702.3.  (Regulation 18702.6(b).)  Regulation 18702.3 (copy enclosed) provides that the effect of decision is material as to real property if the real property is located within a 300 foot radius of the boundaries of the property which is subject to the decision.  (Regulation 18702.3(a)(1).)

Mr. Doe, as an individual, is also a source of income to you.  Mr. Doe has a property interest in a building that is within 300 feet from property that is the subject of the city council decision.  Therefore, you may not make, participate in making, or use your official position to influence the decision.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.




            

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Graduate Assistant, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





