                                                                    October 23, 1997

Michael A. Kotch

28701 West Sloan Canyon Road

Castaic, California  91384-2559

 Re:  Your Request for Advice

         Our File No. A-97-496
Dear Mr. Kotch:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

1.  May you make contributions to members of the Newhall County Water District?

2.  May you make contributions to members of the Castaic Lake Water Agency?

CONCLUSIONS
1.  Yes.  You are not prohibited by Section 85705 from making contributions to members of the Newhall County Water District.

2.  No.  You are prohibited by Section 85705 from making contributions to members of the Castaic Lake Water Agency.

FACTS
You are an elected director to the Newhall County Water District (NCWD), a special district organized under the provisions of Division 12 of the Water Code of the State of California.

The Castaic Lake Water Agency (CLWA) is a special act agency, organized and existing under the provisions of Chapter 103, et seq., of the Water Code Appendix of the State of California.

Section 103-5.1 of the CLWA Act provides for four appointed directors to the CLWA board, one from each water purveyor that CLWA supports; you are the appointed director representing NCWD.

Under Section 103-5.1 of the CLWA Act, the NCWD board nominates a candidate to be an appointed director, while the CLWA board appoints the appointed director.

The NCWD and the CLWA are separate and independent agencies, with neither being subservient to the other, i.e., the existence and business of the NCWD is not due to any action or direction of the CLWA.  This is somewhat in contrast to a typical board or commission (e.g., a planning commission) which is subservient to a creating authority (e.g., a city council).

Once the CLWA accepts an appointed director, the appointed director serves a fixed, four-year term, and is not subject to removal from office by the CLWA board.

ANALYSIS
Section 85705 provides that “no person appointed to a public board ... during tenure in office shall donate to, or solicit or accept any campaign contribution for, any committee controlled by the person who made the appointment to that office or any other entity with the intent that the recipient of the donation be any committee controlled by such person who made the appointment.”  (Emphasis added.)  Thus, Section 85705 prohibits governmental appointees from contributing to the officeholders who appointed them.  

The contribution prohibitions in Section 85705 apply only to appointees who are members of a board or similar body authorized to make governmental decisions.  (Bovée Advice Letter, No. I-97-027; Guinan Advice Letter, No. I-97-305.)  You do not dispute that members of the CLWA make governmental decisions.  Therefore, our inquiry will focus on determining your “appointing person” for purposes of Section 85705. 

The Act defines the term “person” broadly to mean “an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”  (Section 82047.)  Under this definition, “the person who made the appointment” in Section 85705 could be, under the facts of your question, either the NCWD and/or the CLWA.  

We have advised in the Lyions Advice Letter that when a mayor appoints an individual subject to the concurrence or ratification of the city council, only the mayor is the “person who made the appointment.”  (Lyions Advice Letter, No. A-97-203; Abdelnour Advice Letter, No. A-97-164.)  Although your situation is factually similar (the NCWD puts forth a candidate to be confirmed and ratified by the CLWA), we reached our conclusion in Lyions in the absence of local statutory direction.  Your facts indicate that the NCWD and the CLWA have statutorily predetermined “the appointing person.”  Accordingly, under Section 103-5.1 of the CLWA Act, the NCWD board will “nominate” a candidate to be the director and the CLWA board will “appoint” the director.  Therefore, based upon the express words in Section 103-5.1 of the CLWA Act, the CLWA is the “person making the appointment” and Section 85705 will prohibit you from making contributions to any person who is a member of CLWA.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Douglas White

       
Graduate Assistant, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





