                                                                  December 5, 1997

Charles G. Abdelnour

City Clerk

City of San Diego

202 C Street

San Diego, California  92101

 Re:  Your Request for Advice

         Our File No. A-97-497
Dear Mr. Abdelnour:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

1.  Does Section 89519 apply to funds raised to support or oppose a recall effort by a non-candidate controlled committee in the City of San Diego?

2.  Does Section 89519 apply to funds raised to support or oppose a recall effort by a candidate controlled committee in the City of San Diego?

CONCLUSIONS
1.  No.  Section 89519 does not apply to funds raised by a non-candidate controlled committee to support or oppose a recall effort in the City of San Diego.

2.  Yes.  Section 89519 applies to funds raised by a candidate who is the subject of the recall in the City of San Diego.  This would include funds raised by that candidate’s controlled committee. 

FACTS
The City of San Diego is a charter city.  Presently, four committees are raising or have raised funds to support or oppose a recall effort against two councilmembers, although no notice of intent to recall either of these councilmembers has yet been published.  According to Bonnie Stone of your staff, at least one of the committees opposing the recall is controlled by the candidate who is the subject of the recall.    

ANALYSIS
Proposition 208 provides reasonable fundraising periods when candidates may collect funds in order to temper incumbents’ overwhelming fundraising advantage and to address the heightened potential for corruption inherent in non-election year fundraising.  (Sections 85102 and 85305.)  Section 89519 is ancillary to the restrictions in Section 85305.  Section 89519, added by Proposition 208, in pertinent part, states:

  “Any campaign funds in excess of expenses incurred for the campaign or for expenses specified in subdivision (d) of 

Section 85305, received by or on behalf of an individual who seeks nomination for election, or election to office, shall be deemed to be surplus campaign funds and shall be distributed within 90 days after withdrawal, defeat, or election to office in the following manner ....”

Section 89519 reasonably restricts the use of surplus funds to prevent incumbents from amassing large warchests that deter challengers.  Section 89519 also prevents evasion of the “per election” contribution and voluntary expenditure limits. 

The City of San Diego has explicitly chosen to subject targets of a recall election and replacement candidates to contribution limits.  (Angus Advice Letter, No. A-97-173.)  Therefore, we have stated that the blackout provisions of Section 85305 may apply in recall elections in the City of San Diego.  (Angus Advice Letter, No. A-97-326.)
  Similarly, we find that the surplus funds provision may apply in a recall election context, depending on the type of committee involved.

Section 89519 does not apply to any committee involved in an election, recall or otherwise.  While not phrased expressly in these terms, it is clear that Section 89519 applies only to committees controlled by a candidate up for election, including targets of a recall.  The purposes of Section 89519,  preventing incumbents from amassing large warchests that deter challengers and preventing evasion of the “per election” contribution and voluntary expenditure limits, would not be furthered by applying Section 89519 to non-candidate controlled committees.  Therefore, in the City of San Diego, Section 89519 applies only to committees controlled by candidates subject to a recall or by a replacement candidate.
 

If a recall election actually occurs, it is clear when Section 89519 would apply, i.e., after withdrawal, defeat or election to office.  However, if no recall election ever occurs, some interpretation of Section 89519 is necessary.  Many recall petitions never make it to the ballot.  Regardless, the subject of a recall should be able to protect himself or herself against a recall petition by fundraising.  Therefore, some candidates who are threatened with a recall will be able to collect funds without ever having to spend those funds because the recall effort against them fizzled to a premature end.  

In order to protect the fundraising scheme of Proposition 208, it is imperative that these funds become subject to Section 89519.  Therefore, in the City of San Diego, if no recall election occurs within 12 months after a notice of intention to circulate a petition is filed, any funds still held by a committee controlled by a candidate who is subject to a recall or the replacement candidate shall become surplus.  For candidates who are the target of the recall, if no notice of intention to circulate a petition is ever filed, then the funds held by a committee controlled by a candidate opposing his or her recall would become surplus 24 months after the committee raises $1,000 to fight the potential recall.
  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.


                

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

SGC:MC:tls




Staff Counsel, Legal Division

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations.


�  However, we advised in the Angus Advice Letter, No. A-97-326, that targets of recalls are not subject to the blackout provisions.


�  Please note that Section 89522 mandates that any expenditures of candidate and non-candidate controlled committees that raise money to promote or defeat a recall must satisfy Elections Code Section 18680.


�  A replacement candidate cannot begin to raise funds before the notice of intent to circulate a petition is published.  (Abdelnour Advice Letter, No. A-97-470.)





