                                                                    October 17, 1997

Michele R. Vadon

City Attorney, City of Dana Point

Burke, Williams & Sorensen

3200 Park Center Drive, Suite 750

Costa Mesa, California  92626

 Re:  Your Request for Advice

         Our File No. A-97-502
Dear Ms. Vadon:

This letter is in response to your request for advice on behalf of Dana Point City Councilmember Ruby Netzley regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does Councilmember Netzley have a conflict of interest in a decision involving an application for a general plan amendment to change the land use designation of a hospital site by the present owner of the Capistrano by the Sea Hospital?

CONCLUSION
Councilmember Netzley has a conflict of interest in the decision if the effect of the decision on her residential property is material.  The councilmember must make a good faith effort to assess the effect of the decision on her property by using an objective and reliable method of valuation.

The councilmember also has a conflict of interest in the decision if it is reasonably foreseeable that the decision will have a material financial effect upon a source of income of $250 or more.  The developer and the subcontractor may be sources of income to her if she receives money as a result of a judgment or settlement from a lawsuit that she has filed against them.
FACTS
Ruby Netzley is a member of the Dana Point City Council.  The city council will be considering a request to initiate a general plan amendment study regarding a proposed change of land use designation.  The request was made by the present owner of the Capistrano by the Sea Hospital, a psychiatric facility.

The former owners of the hospital property operated the facility for many years before they were forced to sell the property through the bankruptcy process.  The new owners contracted with an operator to manage the hospital business, which continues to provide psychiatric and chemical dependency treatment services.  The present owner believes the hospital operation is no longer economically viable, and the hospital operator is seeking to move from the area to a different location.  Consequently, the present owner is seeking a change in the land use designation of the hospital site from the current community facilities designation to residential 3.5-7.0 development units per net acre.  The requested change reflects the density of residential development in the surrounding neighborhoods and along the access routes leading to the existing hospital site.

Councilmember Netzley resides in a single family residential development known as the Village at Dana Point (Village).  The Village is immediately south of the hospital site.  Along with fifty property owners in the Village, the councilmember and her daughter have filed a lawsuit against the developer and the subcontractor who built the homes within the Village.  The suit, among other things, alleges faulty construction and design.  Several properties within the Village have experienced cracks in walls, floor settlement, differential grounds settlement and other problems.  Based on the number of properties involved in the lawsuit, the entire development will likely suffer a stigma upon proper disclosure of the structural defects until all corrective work is completed.  The stigma, most likely, will linger beyond the remediation date until the curative measures “stand the test of time.”  The councilmember believes her property has suffered substantial devaluation as a result of the defects.

The councilmember’s property is inside a 2500-foot radius of the hospital site, but it is outside a 300-foot radius that site.  You estimate that the decision concerning the request to amend the general plan may have a monetary impact of $10,000 or more on the market value of the councilmember’s property or a monetary impact of $1,000 or more for a 12-month period on its rental value.  On the other hand, the councilmember believes that her interest in the property has been devalued to the point that the proposed development would have almost no effect upon her property value.

ANALYSIS
Financial Interests
The Act’s conflict-of-interest provisions ensure that public officials will impartially perform their duties, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

An official has a financial interest in a decision, within the meaning of section 87100, when it is reasonably foreseeable that the decision will have material financial effect, distinguishable from the effect on the public generally, on any one of five enumerated economic interests, including sources of income of $250 or more to the official and real property owned by the official worth $1,000 or more.  (Section 87103.)

Councilmember Netzley has an interest in residential property.  This interest is presumably worth $1,000 or more.  In addition, Councilmember Netzley has sued the persons who developed her residential property.  The term “income” means any payment received including any salary, wage, advance, dividend, interest, rent, proceeds from any sale, or gift.  (Section 82030.)  We have advised that money received pursuant to a court judgment or settlement of a lawsuit is income for purposes of the conflict-of-interest provisions of the Act.  (Barbosa Advice Letter, No. I-91-365.)  Your facts do not indicate whether the councilmember has received any money as a result of her suit against the developer and the subcontractor.

Accordingly, Councilmember Netzley may not make, participate in making or use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect upon her residential property or any sources of income to her of $250 or more within the previous 12 months.

Foreseeability
Whether the decision to amend the general plan will have a reasonably foreseeable effect on the councilmember’s financial interests is a question of fact.  We consider an effect to be reasonably foreseeable when the effect is substantially likely to occur.  A mere possibility is not sufficient; however, certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198; Smith v. Superior Ct. (1994) 31 Cal. App.4th 205.)  We consider a change in land use of a given area to have a reasonably foreseeable effect on surrounding property in the immediate vicinity.  However, we are unable to discern from your facts whether the decision to amend the general plan will have a reasonably foreseeable effect on the persons who developed the councilmember’s residential property.

Materiality
The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interests.  The decision to change the land use designation of the hospital site may have an indirect effect on the councilmember’s residential property.  When an official has a financial interest in real property indirectly affected by a governmental decision, the appropriate standard for determining materiality is set forth in regulation 18702.3 which provides, in pertinent part, that a decision will have an indirect material financial effect upon real property if:

  “(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

        (A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

        (B) Will affect the rental value of the property by $1,000 or more per 12-month period.”  (Regulation 18702.3(a)(3).)

For decisions covered by regulation 18702.3(a)(3), the following factors must be considered in determining whether a decision will have a material financial effect on an official’s real property:

  “(1) The proximity of the property which is the subject and the magnitude of the proposed project or change in the use in relationship to the property in which the official has an interest;

    (2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    (3) Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18702.3(d).)

You believe the decision’s effect on the councilmember’s residential property will be material under the standards set forth above.  However, the councilmember believes the decision 

will have almost no effect on her residential property.  The councilmember would like the Commission to determine whether the decision’s effect on her residential property will be material.

The Commission does not act as finder of fact when rendering advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Once an effect is determined to be reasonably foreseeable, the burden is on the public official to exercise reasonable diligence to decide whether the effect is material.  To determine materiality, the councilmember must make a good faith effort to assess the effect of the decision on her property by using some reasonable and objective method of valuation.  (Russell Advice Letter, No. I-95-324.)  An appraisal conducted by a disinterested and otherwise qualified real estate professional who considers the factors listed in regulation 18702.3(d) will generally be considered a good faith effort to assess the materiality of the effect of a governmental decision. (Chiozza Advice Letter, No. A-94-114.)  If the councilmember has her property appraised, her reliance on the appraisal must be in good faith.

Without an appraisal report or similar good faith effort to assess the effect of the decision, the councilmember must otherwise show that the effect is not material.  Any method used must be objective and bear a sufficient indicia or reliability.  (Rundlett Advice Letter, No. I-96-249.)  Ultimately, the public official bears the responsibility of applying the standards set forth in the materiality regulations.  Thus, the official will only benefit by conducting a thorough assessment of the financial effects of a decision and documenting the facts and analysis on which the assessment is based.  (Mandeville Advice Letter, No. A-93-403.)

We are unable to discern from your facts whether the decision to amend the general plan will have a material financial effect on the persons who developed the councilmember’s residential property.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Graduate Legal Assistant, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





