                                                                    November 6, 1997

Steve Herfert

City of West Covina

1444 West Garvey Avenue

Post Office Box 1440

West Covina, California  91793

 Re:  Your Request for Advice

         Our File No. A-97-508
Dear Mr. Herfert:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You specifically requested reconsideration of the Dixon Advice Letter, No. I-96-024, which was issued to your City Attorney, Ms. Dixon, on 

May 2, 1996, on your behalf.  At the time the letter was issued, neither you nor Ms. Dixon questioned the advice.  However, now there are new facts which you would like us to consider.

QUESTION
May you participate in city council decisions regarding BKK Corporation and the use of the BKK Corporation landfill property?  

CONCLUSION

As a result of a settlement in a lawsuit, you received a check in excess of $250 from BKK  Corporation on June 6, 1997.  Since BKK is a source of income to you, you may not participate in any decision in which BKK is directly involved or which will have a material financial effect on BKK for 12 months from receipt of the check.

FACTS
Last year we provided you with written advice (Dixon Advice Letter, No. I-96-024, copy enclosed,) after you were sued by BKK Corporation (“BKK”).  The lawsuit against you was dismissed and attorneys’ fees were awarded on a motion to strike under CCP Section 425.16.  Since the city provided your defense, no attorneys’ fees were awarded to you.

After the conclusion of the litigation, you hired a private attorney and filed a malicious prosecution action against BKK.  The judge recently ordered a settlement, which involved a payment of more than $250 to you.  As a result of this settlement, you were awarded damages for the original defamation lawsuit filed by BKK.  You received a check from BKK on June 6, 1997.

At the time the Dixon Advice Letter was issued, you had filed the lawsuit against BKK. We concluded that BKK was not a source of income to you since the litigation was pending and there was no judgment or settlement.  Accordingly, you did not have an economic interest in BKK which prohibited your participation in any decision regarding BKK.  (Jones Advice Letter, No. I-89-611, Barbosa Advice Letter, No. I-91-365, copies enclosed).  However, the Dixon letter also concluded that:

   “If at some point in time, BKK becomes a source of income to Mayor Herfert, he may not participate in any decisions in which BKK Corporation is directly involved (Regulation 18702.1 (a)(1)).  As a named party or the subject of a proceeding, BKK would be considered involved in a decision (Regulation 18702.1(b)).

   If as a result of the litigation, BKK would have to pay attorney fees, costs or damages to Mayor Herfert, BKK would be considered a source of "promised income" to Mayor Herfert (Section 82030(a)), thus prohibiting his participation.”

As stated above, the BKK lawsuit against you was dismissed and attorneys’ fees were awarded on a motion to strike under CCP Section 425.16, known as the anti-SLAPP law.  You now maintain that it is a violation of public policy, as set forth in CCP Section 425.16, to determine that you have a conflict of interest which disqualifies you from participating in governmental decisions regarding BKK.  You state that the Legislature’s purpose in adopting this section was as follows:

     “The Legislature finds and declares that there has been a disturbing increase in lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and petition for the redress of grievances.  The Legislature finds and declares that it is in the public interest to encourage continued participation in matters of public significance, and that this 

participation should not be chilled through abuse of judicial process.”

CCP Section 425.16 applies to a cause of action arising from an act of any person (such as public officials) “in furtherance of a constitutional right of petition or free speech concerning a public issue”:

     “As used in this section, ‘act in furtherance of a person’s right of petition or free speech under the United States or California Constitution in connection with a public issue’ includes any written or oral statement or writing made before a legislative, executive, or judicial proceeding, or any other official proceeding authorized by law; any written or oral statement or writing made in connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other official proceeding authorized by law; or any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest.”

ANALYSIS

The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

Section 87103 states that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of income aggregating $250 or more provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c).)

“Income” is broadly defined as “a payment received.”  (Section 82030(a).)  “Payment” is also broadly defined to include “other rendering of money.”  (Section 82044.)  Because monetary damages, whether characterized as a settlement or judgment, are not expressly excluded from the definition of income (Section 82030(b)), they must be considered as income under the Act.  (Jones Advice Letter, supra and Marino Advice Letter, No. A-96-304, copies enclosed.)

In fact, the Jones Advice Letter, is analogous to your situation:  a public official did not have an economic interest in the defendant during the time the lawsuit was pending.  However, we advised that if the public official received a judgment in her favor and a monetary award and/or attorneys’ fees in excess of $250 from the defendant, the defendant would be a disqualifying source of income to her for 12 months.  Similarly, BKK is a source of income to you for 12 months after the receipt of the settlement check which you received on June 6, 1997.

The BKK landfill was closed in 1995.  Several decisions, including use of the landfill property and environmental and development issues regarding the landfill site, will come before the city council.  All of these decisions will affect BKK.  If BKK is directly involved in a decision, you may not participate for the 12 month period stated above.  (Regulation 18702.1(a)(1), copy enclosed.)  If BKK is indirectly involved in a decision, you must determine if the result of the decision will be material as to BKK pursuant to Regulation 18702.2 (copy enclosed.)

We understand the policy considerations you are raising:  that a public official should not be disqualified as a result of a judgment or settlement received when he or she brings a malicious prosecution action against the perpetrator of what you termed a frivolous lawsuit.  However, what you are requesting would require a statutory amendment to Section 82030(b), which specifies several specific exclusions to what is deemed income under the Act.  This section contains several  exclusions to the definition of income, but none is applicable to the circumstances you describe.  Since we have no discretion in our application of the law, your monetary settlement is considered “income” from BKK and is a disqualifying financial interest for 12 months from the time of receipt of the payment.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





