                                                             October 31, 1997

Joseph L. Stine

Deputy City Attorney

City of Oceanside

300 North Coast Highway

Oceanside, California  92054

 Re:  Your Request for Advice

         Our File No. A-97-510
Dear Mr. Stine:

This letter is in response to your request for advice on behalf of Gwen Price regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May planning commissioner Gwen Price participate in deliberations of proposed changes to the Oceanside Zoning Ordinance regarding limits on outdoor commercial activities ancillary to business operations that are run primarily from the inside of the building?

CONCLUSION
Gwen Price may not participate in any decision that will have a reasonably foreseeable and material financial effect distinguishable from the effect on the public generally on any economic interest of hers. 

FACTS
In Oceanside, the planning commission is a seven member decision-making and advisory body on a variety of land use permitting issues.  Among its duties is the review of proposed changes to the Oceanside Zoning Ordinance.  Its role is purely advisory to the city council on such legislative items.

The referred issue involves a proposed comprehensive change to the ordinance text dealing with the regulation of outdoor commercial activities ancillary to business operations that are ran primarily from the inside of a building.  The legislation places limits on such outdoor operations including the establishing of a permit process to approve or conditionally approve certain outdoor commercial activities.  You have enclosed a copy of the latest draft of this comprehensive ordinance for our reference.  The ordinance has been twice scheduled for a planning commission hearing but each time it was continued without discussion to allow additional public review.  It is currently set for initial substantive review by the commission for December 8, 1997.

Planning Commissioner Gwen Price is employed by an Oceanside electronics firm that custom designs and manufactures power supply units that are integrated into larger commercial assemblies.  The design and manufacture of these items are done inside the suite occupied by the business in an industrial area.  It does not design, make or assemble anything outdoors.

You are advised that the business occasionally conducts certain preparatory work in an alley adjacent to its premises.  For example, employees of the company have cut lumber in the alley as part of preparing a work station used inside the building.  This outside activity is a matter of convenience only to the business and there is no pattern for such usage.  If the ordinance is adopted by the city council in its present form, the business would have to apply for an administrative permit in order to continue this outdoor work.

Although no empirical study has been done to measure the impact of the proposed ordinance, it purports to apply to a wide range of businesses that may make regular, periodic or infrequent use of outdoor areas adjacent to their primary structures.  The planning director believes that the ordinance in its present form will impact well over fifty percent of the total number of businesses in a city composed of many different types of industries, trades and professional practices.  As such, it is intended to impact a broad array of business types, including the commissioner's specialized electronic firm operating out of a suite in an industrial area.

ANALYSIS
Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Regulation 18700, Regulation 18700.1.)  As a member of the planning commission, Commissioner Price will be making, participating in making or influencing governmental decisions.

Economic Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, among other things:

  “(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We must apply the foreseeability analysis to each economic interest.  Ms. Price’s economic interest is her employer, an Oceanside electronics firm.  If the changes to the Oceanside zoning ordinance are made, Ms. Price’s employer will suffer some expense since it will have to, at the least, comply with the new permit process.  

Materiality
Assuming foreseeability, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.
  In the instant case, Ms. Price’s employer is indirectly involved.

Where an economic interest is a business entity indirectly involved, Regulation 18702.2 gives us the appropriate materiality standard (copy enclosed).  The exact standard depends on the size of the business and the financial effect on the business.  For example, Regulation 18702.2(g) provides for any small business an effect is material if:

  “(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

You must apply this standard to Ms. Price’s employer.  Again, the Commission is not the finder of fact.

Public Generally Exception
Even if the financial effect of a governmental decision on a public official’s economic interest is found to be reasonably foreseeable and material, a public official may still participate in the decision if the material financial effect is indistinguishable from the effect on the public generally.  (Section 87103.)  

The public generally exception applies if the decision affects a “significant segment” of the public generally in substantially the same manner.  Where the economic interest is a business entity, like Ms. Price’s employer, a governmental decision will affect a significant segment of the public generally if it will affect fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.  Based on the facts presented, i.e., the planning director’s opinion, it seems that the public generally would apply.  Once again, please note that the Commission is not the finder of fact and that you must make the final factual determination.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  “A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:


(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or:


(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.


(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)





