                                                                    December 31, 1997

Dr. David W. Gordon

851 N. Hollywood Way

Burbank, California  91505

 Re:  Your Request for Advice

         Our File No. A-97-524
Dear Dr. Gordon:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based only on the facts as you have presented them to us.  The Commission does not act as the finder of fact in providing advice and does not dispute facts presented.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Will you violate any provision of the Political Reform Act by publicly expressing your personal views about the Robertson Property either before the City Council or by writing to a local newspaper?

2.  Do you have a conflict of interest that would prohibit you from governmental participation in decisions of the Planning Board regarding the Robertson Property?

CONCLUSIONS
1.  As long as the communications you engage in are made in your individual capacity as a property owner and a business person, you are not prohibited under the Act from expressing your views.

2.  Based on the information you have provided, the decisions of the Burbank Planning Board concerning the relocation of the drugstore to the Robertson Property will not have a material financial effect on your optometry practice, and thus, you may participate in those decisions.  We have not been given sufficient information to analyze whether the decisions will have a material financial effect on your real property interest(s).

FACTS

This recitation of facts, and the analysis which follows, are based exclusively on the information you have provided to us.  In the preparation of an answer responsive to a request for advice, the Commission does not engage in any independent discovery of facts or evidence and relies only on information presented by the requestor.  Accordingly, to the extent the information you have provided is incomplete or inaccurate, the conclusions set forth in this letter may also be incomplete or inaccurate.  

You are currently serving the City of Burbank as Chairman of its Planning Board; you were appointed to the Planning Board by the City Council in May 1995.  Prior to that appointment, and continuing until December 11, 1997,
 you served as Chairman of the Magnolia Park Citizens Advisory Committee (“MPCAC”).  The MPCAC is not a standing committee of the city but is, instead, an advisory group of local citizens and merchants appointed by the City Council in 1993.  The purpose of MPCAC is to make recommendations for neighborhood protection and revitalization of Magnolia Park, a residential/commercial district within the city.  A parcel of property located in the center of Magnolia Park is commonly known as “the Robertson Property”; the Robertson Property is the specific property to be revitalized.  You own an office building and conduct your professional business (a small, private professional practice of optometry) near the Robertson Property.  Your building, and the business contained in it, lie 400 linear feet from the closest property line of the Robertson Property.  

Upon your appointment to the Planning Board, you refrained from any official participation in discussions, recommendations or decisionmaking concerning the Robertson Property.  You recused yourself from MPCAC and Planning Board participation whenever discussion of the Robertson Property occurred.  However, you did address the City Council on several occasions regarding the impact of development of the Robertson Property and zoning related to the Magnolia Park district; you state you made these comments in your capacity as a private individual.  Similarly, you wrote a brief article for a local newspaper discussing how a particular development on the Robertson Property would impact overall revitalization in

 Magnolia Park.  You state that you wrote the article as a private individual and did not reference your position on the Planning Board.
  

There are currently two distinct projects under consideration by the city with respect to development of the Robertson Property.  One of these projects is a “planned development” for an office retail-project, and the second is a “development review” project involving relocation of an existing drug store to the Robertson Property.

With respect to the relocation of the existing drug store, a notice was issued by the Planning Board indicating that all persons owning property located within 1,000 feet of the relocation area would be entitled to participate in the appeal process; your property and business are located within 1,000 feet of the relocation area.  Also with respect to the relocation of the existing drug store, you state that this relocation will not increase or decrease your gross business revenues by $10,000 or more for a fiscal year.  The relocation will not cause you to incur or avoid additional expenses of $2,500 or more in a fiscal year nor will moving the drug store result in an increase or decrease in the value of your assets or liabilities by $10,000 or more. 

ANALYSIS
Public Expression of Your Personal Views 


Among other things, the Act regulates the conduct of public officials acting in their capacity as public officials.  With respect to conflicts of interest for public officials, Section 87100 of the Act states,

   “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

The language quoted above, prohibits a public official from participating in a governmental decision, or using his or her public position to influence a governmental decision, if the public official has a financial interest in the subject matter of the decision.  The Act was not intended to affect the conduct of public officials acting in their capacity as private individuals.  In fact, the FPPC has promulgated two separate regulations which distinguish the official conduct of a public official from the personal conduct of that same public official.  

Regulation 18700(d) provides in pertinent part:

   “(d) Making or participating in the making of a governmental decision shall not include:

...

(2) Appearance by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interests as defined in 2 Cal. Code of Regs. Section 18700.1(b)(1); ....”

Additionally, Regulation 18700.1(b)(1) states:

   “(b) Notwithstanding subsection (a) an official is not attempting to use his or her official position to influence a governmental decision of an agency covered by subsection (a) if the official:

(1) Appears in the same manner as any other member of the general public before an agency in the course of is prescribed governmental function solely to represent himself or herself on a matter which is related to his her personal interests.  An official’s “personal interest” include, but are not limited to:

(A) An interest in real property which is wholly owned by the official or members of his or her immediate family.

(B) A business entity wholly owned by the official or members of his or her immediate family.

(C) A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”

Regulation 18700.1(b)(2) also provides that an official will not be using his or her official position to influence a governmental decision when the official communicates with the general public or the press.

You have not provided to us the text of any comment you might make to the City Council or a copy of any article you may submit to the newspaper concerning the Robertson Property.
  Therefore, assuming that your comments to the City Council and newspaper article clearly reflect that you are speaking in your individual capacity as a property owner and business person and not as the Chair of the Planning Board or former Chair of the MPCAC, you are not prohibited under the Act from expressing your views. 

Participation in Planning Board Decisions Regarding the Robertson Property

Section 87103 defines when a public official has a financial interest in a decision such that the public official would have a conflict of interest as specified under Section 87100.
  Section 87103 states in pertinent part:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

***

Because you have explained that you own real property containing your optometry business situated within 400 linear feet of the Robertson Property (the property which is the subject of the Planning Board’s decisions), you may have a financial interest in any decision made concerning the Robertson Property under subdivisions (a) through (d) above.
  We will assume for purposes of this analysis that the nature and value of your interests in both your real property and your business meet the threshold levels specified in either subdivisions (a), (b), (c), or (d), above.  Under Sections 87100 and 87103, you will only be prohibited from participating in the decisions of the Planning Board if the decisions to be made will have a foreseeable and material effect on your financial interests.

I.  Foreseeability 
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Due to the close proximity of your property and business to the Robertson Property it is foreseeable that the decisions of the Planning Board will have some financial effect on either your property or your business.  Hence, we move to the next test to determine if the foreseeable effect will be material.

II.  Materiality

In order for a public official to be disqualified from participating in a decision, the financial effect on the official (or his or her interest in a business entity, interest in property or source of income) must be material.  Regulation 18702
 sets forth the guidelines for determining whether an official’s financial interest in a decision is “materially” affected as required by Section 87103.  If the official’s financial interest is directly involved in the decision to be made, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official’s financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (depending on the nature of the interest involved) apply to determine whether the effect of the decision is material.

Because your property and business are not the subject of any decision to be made by the Planning Board, you do not have a financial interest which is directly involved in the decision; thus an analysis of materiality under Regulation 18702.1 is not warranted.
  

Pursuant to Regulation 18702.2, you may still have a material financial interest in a decision if the decision will indirectly affect a business entity in which you have an interest e.g., you optometry practice.  Under this regulation, the indirect effect will not be considered material (and, thus, disqualifying) unless the monetary impact meets a certain level.  Again, you have not provided us much information concerning your business, but we will assume it is not a public company traded on the New York, American or Pacific Stock Exchanges.  Additionally, we will assume it does not meet the financial standards to be listed in the Fortune Magazine Directory of the 1,000 largest United States companies or the National Association of Securities Dealers National Market List.  Therefore, subdivision (g) of Regulation 18702.2 (which includes all other business entities not covered by the previously mentioned criteria) would apply.  Under that subdivision, in order to have a material impact, the indirect effect of the decision must result in at least one of the following:  (1) an increase or decrease in the gross revenues of the business for a fiscal year of $10,000 or more; (2) the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for fiscal year in the amount of $2,500 or more; or (3) an increase or decrease in the value of assets or liabilities of $10,000 or more.

You have specifically indicated in your letter of October 14, 1997, that the development issue concerning the relocation of the drug store on the Robertson Property will not have any of these monetary impacts on your business.
  Again, assuming your conclusions are correct, you therefore would not have a material financial interest in the outcome of the decision as it affects your optometry business.  You are not disqualified under this test.

 You also state that you hold an interest in the real property upon which your optometry business is located.
  Regulation 18702.3 establishes the test for determining when a decision that indirectly affects an ownership interest in real property will be material.  Because you have explained that your property and business are located 400 linear feet from the Robertson Property and because the drug store relocation project does not apparently involve construction of or improvement to services which would benefit your property, the part of Regulation 18702.3 that applies in your situation is subdivision (a)(3).  This subdivision provides that the effect of a decision will be material to the public official’s interest in the real property (excluding a leasehold interest) if the impact of the decision will have a reasonably foreseeable financial effect of:

“(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property ...; or

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.”

Factors which shall be considered in determining whether the decision will have the effects set forth above include, but are not limited to, the proximity of the proposed project and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest and whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.  (Regulation 18702.3(d).) 

Because you have not given us any information concerning the effect of the relocation of the drugstore on your real property interest (as opposed to your business interest), we cannot opine as to whether the relocation will have a material effect on this interest.  Taking into consideration the factors set forth in the paragraph immediately above, if the relocation will result in an increase or decrease of $10,000 or more to the fair market value of the property or will affect its rental value by $1,000 or more in a twelve month period, the effect of the relocation will be a material one to you and you would be disqualified from participating in any decision regarding it.

You also have asked in your letter dated October 11, 1997, whether your former position on the MPCAC disqualifies you from participating in any decision of the Planning Board regarding the Robertson Property.  The Act only regulates the participation of public officials in governmental decisions that either directly or indirectly impact a material financial interest of the public official.  To the extent you do not have a foreseeable, material, financial interest in a decision to be made by the Planning Board, the Act would not prohibit your participation in that decision.  Therefore, your involvement in the MPCAC is not relevant to a conflict of interest analysis under the Act; we do not advise, however, as to whether some other law or prohibition would render your background with the MPCAC disqualifying.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  By way of a letter dated December 12, 1997, you informed this office of your resignation the previous day from the Magnolia Park Citizens Advisory Committee.


�  You do not state if you made reference to your position on the MPCAC in the newspaper article.  Since you have not asked us to opine as to whether you have a conflict of interest regarding your participation in decisions of the MPCAC, we will not consider or advise as to that point.  Additionally, now that you have resigned your position on the MPCAC, any evaluation of your conduct on the MPCAC would be based on past conduct.  The legal division of the FPPC may not offer advice regarding past conduct.  (Regulation 18329.)  


�  After your initial request for advice dated October 6, 1997 (received by this office on October 8, 1997), you sent numerous letters containing additional facts and/or questions (the latest was received on December 12, 1997).  For instance, you state in a letter dated October 14, 1997, that typically a “development review” project does not proceed to the Planning Board for consideration since the approval process is ministerial.  However, in a previous letter dated October 11, 1997 (which was sent to this office by facsimile transmission on Sunday, October 12, 1997), you note that the development review in this matter was appealed to the Planning Board on October 9, 1997, for hearing on October 27, 1997.  In your facsimile letter of October 11, 1997, you requested that we issue a response prior to the October 27 hearing date.  On October 14, 1997, I spoke with you by telephone indicating to you that this office would be unable to provide you formal advice prior to the October 27, 1997, hearing date.


�  Please remember that we cannot opine as to past conduct.  We are providing guidance only with respect to actions you may take in the future; we offer no advice or evaluation of that which you may have said or written previously.


�  A public official is defined under Section 82048 and Regulation 18700.  We will assume for purposes of this letter that your position with the Burbank Planning Board makes you a public official under the Act.  


�  The phrase “may have a financial interest” is used because you have not provided us facts regarding the particulars of your ownership of the real property (e.g., the nature and value of your interest in the property), the income you receive from your business, the legal nature of your business (e.g., sole proprietorship, corporation or partnership) and the value of your interest in the business.


�  The Commission is charged with the duty of promulgating regulations to assist with the interpretation and implementation of the Act.


�  Please note that under subdivision (a)(4) of Regulation 18702.1, an official will be deemed to have a material interest directly involved in a decision if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by $250 in any twelve month period.  This subdivision, however, does not apply to the effect on real property owned by the official or on revenue, expenses, assets or liabilities of a business entity in which the official has an investment interest.  To the extent your interest in your business is not an investment interest, this subdivision may apply to you (see Section 82034 for the definition of “investment”).  However, because you have not provided us with sufficient information to evaluate the nature of your interest or the monetary effect of the development of the Robertson Property on your personal income, assets, etc., we cannot determine if this provision of Regulation 18702.1 would apply.  Suffice it to say, that if the impact of the development of the Robertson Property will increase or decrease your personal expenses, income, assets, etc., by $250 in any twelve month period (subject to the exclusions noted above), you will have a material interest directly involved in the decision and you will be prohibited from engaging in any aspect of the decisions concerning the Robertson Property.


�  We infer from your letters that development of the Robertson Property may include more than just the drug store relocation.  However, you have provided financial information only with respect to this particular project.  Accordingly, if any other development proposal for the Robertson Property would have the financial impact on your business or property as specified in the regulations discussed above, you may be disqualified from participating in the decisions regarding those projects. 


�  Your exact statement in your October 6, 1997, letter is that you “own an office building ... near the [Robertson] property.”  From this description, we cannot determine if you own both the real property and the improvement or if you own the improvement and lease the real property.  We will assume, however, that you own both the real property and the building upon it.  Additionally, as stated before, you also have not advised us as to the nature and amount of your ownership interest(s).





