                                                                    October 30, 1997

Steven R. Meyers

City Attorney, City of San Leandro

Meyers, Nave, Riback, Silver & Wilson

777 Davis Street, Suite 300

San Leandro, California  94577

 Re:  Your Request for Advice

         Our File No. A-97-529
Dear Mr. Meyers:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
As the city attorney for the City of San Leandro, do you have a conflict of interest in advising the city staff and the city council regarding a housing development between 300 and 2500 feet from your primary residence where there is no indication that the housing development will have a material financial effect on your real property?

CONCLUSION
You do not have a conflict of interest in advising the city staff and the city council regarding the proposed development if the appraisal conducted by the real estate broker considered the factors listed in regulation 18702.3(d), the underlying facts on which the appraisal was based are accurate, and your reliance on the appraisal is in good faith.

FACTS
You own a single family home in the City of San Leandro, a jurisdiction where you serve as the city attorney.  An abandoned quarry property is approximately 1150 feet from your home.  The land is currently outside the city limits and zoned by Alameda County for mineral extraction.  The quarry was closed in 1987 after the county declined to renew the surface mining permit for the property.  The land has been graded for home-sites, but no homes have been built on the property.

A developer has proposed a residential subdivision for the quarry property.  The subdivision as planned would consist of 54 executive-style single family homes.  Some homes would be visible from your residence, but would not block your view in any way.  The development would not share an access road with your property.

To approve the project, the city must certify an environmental impact report, pre-zone the site to a city zoning designation of Residential Single-Family/Planned Development, annex the property into the city, and approve a Planned Development Application.  As city attorney, you would be expected to advise the city on any legal issues that arise regarding these approvals.

You contacted a real estate broker in San Leandro and requested him to examine how the proposed development would affect the value of your residential property.  You asked him to consider the development’s effect on the character of the surrounding neighborhood, traffic, view, privacy, intensity of use, noise levels, air emissions and any other factors that he considered relevant.  The real estate broker responded to your inquiry and indicated that the proposed development would not affect the market value of your property.  He also concluded that the proposed development would not affect the rental value of residential property.  The letter you received from the broker that assesses the effect of the proposed development does not mention the factors you asked him to consider.
ANALYSIS
General Rule - Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will impartially perform their duties, free from bias caused by their own financial interests.  Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As the city attorney for the City of San Leandro, you are a public official.  (Section 82048; Biondo Advice Letter, No. I-89-646.)  Therefore, you are subject to the conflict-of-interest provisions of the Act.

Participating in Making a Governmental Decision
A public official participates in the making of a governmental decision when, acting within the authority of his or her position, he or she:

  “(1) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision...;

    (2) Advised or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review by:

        (A) Conducting research or making any investigation which requires the exercise of judgment of the part of the official and the purpose of which is to influence a governmental decision...;or

        (B) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision....”  (Regulation 18700(c).)

As a city attorney, you exercise judgment and influence governmental decisions by advising and making recommendations to the city council and staff.  (Regulation 18700(c)(2)(B).)  Thus, you are participating in making governmental decisions.  (Dias Advice Letter, No. I-89-501.)  Pursuant to the section 87100, you may not participate in decisions in which you have a financial interest.

Financial Interest
A public official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any one of five enumerated economic interests including any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87013(b).)  

Pursuant to section 87103, you have a potentially disqualifying financial interest in your primary residence that is presumably worth $1,000 or more.  Accordingly, you may not make, participate in making, or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on your residential property.

Foreseeability
 The effects of a decision are reasonably foreseeable when the effects are substantially likely to occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (In re Thorner (1975) 1 FPPC Ops. 198; Smith v. Superior Ct. (1994) 31 Cal. App.4th 205.)  We consider a change in land use of a given area to have a reasonably foreseeable effect on surrounding property in the immediate vicinity.

Materiality
The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interests.
  When an official has an economic interest in real property indirectly affect by a governmental decision, the appropriate standard for determining materiality is set forth in regulation 18702.3 which provides, in pertinent part, that a decision will have an indirect material financial effect upon real property if:

  “(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

        (A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

        (B) Will affect the rental value of the property by $1,000 or more per 12-month period.”  (Regulation 18702.3(a)(3).)

For decisions covered by regulation 18702.3(a)(3), the following factors must be considered in determining whether a decision will have a material financial effect on an official’s real property:

  “(1) The proximity of the property which is the subject and the magnitude of the proposed project or change in the use in relationship to the property in which the official has an interest;

    (2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    (3) Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18702.3(d).)

Once an effect is determined to be reasonably foreseeable, the burden is on the public official to exercise reasonable diligence to decide whether the effect is material.  To determine materiality, the official must make a good faith effort to assess the effect of the governmental decision on his or her property by using some reasonable and objective method of valuation.  (Russell Advice Letter, No. I-95-324.)  We have advised that an appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18702.3(d), will generally be considered a good faith effort to assess the materiality of the effect of a governmental decision.  (Chiozza Advice Letter, No. A-94-114.)

According to the real estate broker, the effect of the proposed development on the rental and market value of your residential property will not be material.  The letter you received from the broker that assesses the effect of the proposed development does not specifically mention the factors listed in regulation 18702.3(d).  Ultimately, the public official bears the responsibility of applying the standards set forth in the materiality regulations.  Thus, the official will only benefit by conducting a thorough assessment of the financial effects of a decision and documenting the facts and analysis on which the assessment is based.  (Mandeville Advice Letter, No. A-93-403.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Graduate Legal Assistant, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Acts that are considered “making a governmental decision” are set forth in regulation 18700(b) and acts that are considered “using one’s official position to influence a governmental decision” are provided in regulation 18700.1.


�  Your facts do not indicate that you are directly involved in a governmental decision as provided in regulation 18702.1(a)(3).





