                                                                  December 5, 1997

Ben Davidian

Wilke, Fleury, Hoffelt, Gould & Birney, LLP

Twenty-Second Floor

400 Capitol Mall

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-531
Dear Mr. Davidian:

This letter is in response to your request for advice on behalf of Carol G. Whiteside regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Does the one-year prohibition embodied in Government Code Section 87406(d), as applied to Ms. Whiteside, extend to divisions of the executive branch other than the Office of Intergovernmental Affairs and the Rural Development Council?
2.  Are the revolving door prohibitions of the Act applicable to Ms. Whiteside's activities on behalf of GVC, a nonprofit organization that will not receive compensation from clients?
CONCLUSIONS
1.  Yes.   Until August 1, 1998, Ms. Whiteside may not, for compensation, act as representative or agent for any person before the Governor’s office or any state administrative agency subject to the direction and control of the Governor for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.

2.  Yes.  The revolving door prohibitions of the Act are applicable to Ms. Whiteside's activities on behalf of GVC, a nonprofit organization that will not receive compensation from clients.
FACTS
Carol G. Whiteside recently left the administration of Governor Pete Wilson where she served as Director of the Governor's Office of Intergovernmental Affairs.  Ms. Whiteside has requested your firm to assist her in determining how the revolving door provisions of the Act may restrict her future activities as President of Great Valley Center, Inc. ("GVC"), a nonprofit public benefit corporation. 

From June of 1993 until August 1, 1997, Ms. Whiteside served as Director of the Governor's Office of Intergovernmental Affairs.  Generally, Intergovernmental Affairs operates as the Governor's policy branch and liaison for local government issues across the state.  Intergovernmental Affairs acts as a liaison to local governments that wish to have assistance on a wide variety of projects and issues including, but not limited to:  fiscal and economic development issues, housing and general plan review, land use and growth management, government restructuring, finance and budget policy development as it relates to local government, environmental regulations, tax policy, health and welfare programs, corrections policy, rule development and dispute resolution.

The organizational structure of the Governor's Office of Intergovernmental Affairs is unique.  Although it is labeled as a unit within the "Governor's Office," Intergovernmental Affairs operates as a separate entity and is more adequately described as a division within the Office of Planning and Research ("OPR").  In most respects, Intergovernmental Affairs functions through OPR.  For example, Intergovernmental Affairs is staffed through OPR; Ms. Whiteside's salary and the salaries of her staff were paid through OPR; Ms. Whiteside's expenses and the expenses of her staff were paid through OPR; and, Ms. Whiteside's office and the offices of her staff were located within the OPR office site.  Functioning through OPR, Ms. Whiteside did have direct contact with the Governor's office, albeit limited.  At times, Ms. Whiteside attended staff meetings at the Governor's office and occasionally reported to Ben Haddad, Deputy Chief of Staff for the Governor.  However, Ms. Whiteside's contacts with the Governor's office were solely in her role as a liaison to local government.  In other words, if Ms. Whiteside attended meetings at the Governor's office, her primary duty was to record information pertinent to local government issues and to relay that information to the appropriate local government entities.

As Director of Intergovernmental Affairs, Ms. Whiteside did not supervise any other divisions, departments or agencies within OPR or elsewhere.  Ms. Whiteside did, however, serve as Chair of the Rural Development Council, a broad-based and representative task force of locally elected officials, tribal representatives, economic development specialists and landowners.  Prior to Ms. Whiteside's tenure at Intergovernmental Affairs, she spent three years, from 1991 through 1993, as Assistant Secretary for Intergovernmental Affairs at the Resources Agency.  With the exception of her positions with Intergovernmental Affairs, the Rural Development Council and the Resources Agency, Ms. Whiteside has held no other paid positions in state government.

As stated above, Ms. Whiteside submitted her resignation as Director of Intergovernmental Affairs on August 1, 1997.  Ms. Whiteside currently serves as the President of GVC.  GVC is a nonprofit, public benefit corporation organized under IRC § 501(c)(3), and is designed to receive, acquire, hold, manage, administer and expend property and funds for charitable and public purposes to support and encourage a sustainable Central Valley of California.  GVC was not created until this year and has had no involvement with the State in terms of grants, contracts or otherwise, with the exception of the necessary, obligatory and standard contact with the State during formation of the corporation (e.g., Secretary of State, etc.).

Attempting to influence administrative or legislative action in her former agency is not part of Ms. Whiteside's job description.  If she were ever to become so engaged, it would be above and beyond the 40-60 hours per week she now devotes to GVC and would be merely incidental to these primary duties.  She would receive no additional compensation for such activity. 

ANALYSIS
Your letter concerns post-employment issues, colloquially known as the “revolving door” prohibition and the permanent ban on “switching sides.”  The Act places certain restrictions on individuals who have recently left state service and who wish to use the expertise and relationships they developed at their former agency for compensation by third persons.  However, you have only asked questions regarding the one-year ban.

The One-Year Ban
Section 87406(d)(1) of the Act provides, in pertinent part, that no officer or designated employee of a state administrative agency:  

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance

or communication is made for the purpose of influencing
 administrative or legislative action,
 or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after 

January 7, 1991.”  

Subdivision (d)(2) of the same section provides:

  “For purposes of [the above paragraph], a state administrative agency of a designated employee of the Governor’s office includes any state administrative agency subject to the direction and control of the Governor.”

You seek guidance regarding the definition of Ms. Whiteside’s state administrative agency.  In determining which is an official’s state administrative agency
 within the meaning of Section 87406, we have applied a pyramid concept.  In the Monagan Advice Letter, No. A-93-473, the facts were that a statute established three distinct Occupational Safety and Health agencies under the Department of Industrial Relations, each with different duties.  We advised that the prohibition was limited to one of those agencies, the former board that employed the official. 

 Thus, generally, a designated employee’s state administrative agency means the agency for which he or she worked, or any board or commission under the agency’s control.  (Grimm Advice Letter, No. I-96-114; Gould Advice Letter, No. A-96-077.)   Also, generally, a designated employee is not restricted by Section 87406 from lobbying the Legislature or Governor regarding legislation.  (Witherspoon Advice Letter, No. A-94-371; Craven Advice Letter, No. A-93-057.)

We have advised that Section 87406 does not prohibit every former member of the executive branch from appearing before or communicating with the entire executive branch.  For example, in the Gould Advice Letter, supra, we advised that a former director of the Department of Finance, a distinct state administrative agency, may lobby administrative agencies in the executive branch which he did not work for during the course of his government service.  In the course of his employment, we concluded that he participated in the budget process as an advisor to the Governor and the Legislature, but he did not work for or represent those agencies within the meaning of Section 87406(d)(1).  In making a determination as to which agency an employee works for or represents, the scope of his or her duties is an important factor.

For ex-employees within the Governor’s office, however, the restrictions are much broader.  Pursuant to the express language of the statute, the “state administrative agency of a designated employee of the Governor’s office includes any state administrative agency subject to the direction and control of the Governor.”  (Section 87406(d)(2).)  Therefore, for ex-employees within the Governor’s office, the primary focus is on determining which agencies the Governor, not the employee, directs and controls. 

Consistent with Section 87406(d)(2), for ex-employees of the Governor’s office, we have advised that the “entire executive branch” is subject to the direction and control of the Governor.  (Zaremberg Advice Letter, No. A-92-038; Sybert Advice Letter, No. I-93-380.)  

You have argued that Ms. Whiteside should not be subject to the broader prohibitions applicable to ex-employees within the Governor’s office.  You have stated that the Governor’s Office of Governmental Affairs is more adequately described as a division within OPR.  Yet you state that the only persons that Ms. Whiteside reports to are in the Governor’s office, albeit only occasionally.  We have stated that the Director of OPR is subject to the broader prohibitions of Section 87406(d) applicable to ex-employees within the Governor’s office.  (Sybert Advice Letter, No. I-93-380.)         

Consequently, until August 1, 1998, Ms. Whiteside may not, for compensation, act as representative or agent for any person before the Governor’s office or any state administrative agency subject to the direction and control of the Governor for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406.)

You have also argued that Section 87406 should not apply if the ex-employees’ compensation is from a nonprofit organization that does not charge its clients.  However, under Section 87406(d)(1) representation must simply be for compensation in connection with representation of another person.  (Reames Advice Letter, No. I-91-289; Simonian Advice Letter, No. I-94-001.)   

The term “person” is not specifically defined in the “revolving door” sections.  The term “person” as defined in Section 82047 includes any “individual,  proprietorship, firm, partnership, joint  venture, syndicate, business trust, company, association, committee, and any other group of persons acting in concert.”  This definition of person has been construed to include nonprofits.  (Byrne Advice Letter, No. A-95-384; Bagatelos Advice Letter, No. I-91-202.) 

Moreover, we have found no history by the authors of the revolving door provisions showing an intent to create a separate and distinct definition of  “person.”  (Michelotti Advice Letter, supra.) 

You also argue that since lobbying the executive branch or any other governmental entities on behalf of the QVC is not a primary duty of Ms. Whiteside’s employment she should not be subject to Section 87406.  However, Commission staff has held that you cannot escape the prohibitions of Section 87406 by charging your clients for some activities, but not others. (Weil Advice Letter, supra.)  We find that reasoning applicable here.


We have advised that restrictions on influencing administrative or legislative action do not apply to paid or unpaid assistance rendered to a third person who subsequently appears before or communicates with a former official’s agency.  Thus, the ban of Section 87406 did not 

restrict a former official from assisting or advising other attorneys in the official’s law firm or clients themselves who might appear before or communicate with the official’s former agency regarding a regulation or legislation under consideration.  (Ordos Advice Letter, No. A-95-052.) 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


� “Influencing legislative or administrative action” includes influencing by any means, including but not limited to the provision or use of information, statistics, or analyses.  (Section 82032.)  “Administrative action” is defined in section 82002 as the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding.


�  Section 82037 defines “legislative action” as the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his or her official capacity.  “Legislative action” also means the action of the Governor in approving or vetoing a bill. 


�  For purposes of Section 87406, we have advised that “state administrative agency” means every state office, department, division, bureau, board and commission, but does not include the Legislature, the court or any agency in the judicial branch of government.  (Section 87400; Michelotti Advice Letter, No. I-93-102.)


�  The prohibition may also apply to the Rural Development Council if it is a “state administrative agency.”  You have provided no facts to reach a conclusion on this issue.





