                                                                    November 14, 1997

James Sanchez

City Attorney

City of Salinas

200 Lincoln Avenue

Salinas, California  93901

 Re:  Your Request for Advice

         Our File No. A-97-533
Dear Mr. Sanchez:

This letter is in response to your request for advice on behalf of Salinas Councilmember Anna Caballero regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Under the Act, may Ms. Caballero participate in city council decisions regarding the annual assessments for the North East Maintenance District and the North East Assessment District?

CONCLUSION
Based on the facts provided it appears that the public generally exception will apply and therefore Ms. Caballero may participate in decisions regarding the annual assessments for the North East Maintenance District and the North East Assessment District.

FACTS
Anna Caballero has been an elected member of the Salinas City Council continuously since June 1991.  She and her husband own real estate at 941 New Salem Drive in Salinas as their place of residence.  This real estate is located within the North East Assessment District, established by the city council in 1989, to acquire and construct public improvements such as streets, curbs, gutters and sidewalks, street lights, storm drains, sanitary sewers, parks and open space.  

Ms. Caballero's residence is also located in the North East Maintenance District which was established in 1990 for the purpose of maintaining the public improvements acquired and constructed by the North East Assessment District.

The city council is required to review, confirm and levy assessments for that fiscal year.  Those assessments are then levied against each parcel of land in the district, including the real estate owned by Ms. Caballero, to be collected with the payment of real property taxes in two annual installments.

Based on the September 17, 1992, Atigh Advice Letter No. A-92-550,
 Ms. Caballero has abstained from participating in any decision regarding the annual assessments for the North East Maintenance and Assessment Districts.  Ms. Caballero has expressed her intention not to participate in any decision regarding the North East Assessment District or North East Maintenance District pending this request for formal written advice from the Commission.

The issue is now being revisited because facts are available which indicate that the councilmember’s interest in the district assessments may be indistinguishable from a significant segment of the public and therefore not a disqualifying interest under FPPC Regulation 18703, 18703(a)(1)(A) and 18703(b)(1).  Based on information available to your office, annual assessment decisions impacting the North East Maintenance and Assessment Districts impact 1,467 housing unit owners within District 6, which is more than ten percent of the total 7, 251 housing unit owners within Councilmember Caballero's District 6.  These assessments impact the owners uniformly and are applied in a proportional basis using an engineer estimate relying on a  10 percent zoning density.

ANALYSIS
Economic Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, among other enumerated interests:

   “(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.”  (Section 87103(b).)

According to the information you have provided, Ms. Caballero owns a personal residence that is within both the North East Assessment District and the North East Maintenance District, in which she presumably has an interest of one thousand dollars ($1,000) or more. 

Foreseeability
As stated above, a public official is prohibited from participating in a decision that will have a foreseeable and material financial effect on his or her economic interests.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.    (In re Thorner (1975) 1 FPPC Ops. 198; Hawkins Advice Letter, No. A-95-026, copy 

enclosed.)  According to your facts, it is foreseeable that the decisions involving the North East Assessment District and/or the North East Maintenance District will have a financial effect on Ms. Caballero’s real property interests.

Materiality
Commission Regulation 18702.1 sets forth standards to determine when a decision will have a material financial effect on real property interests which are the subject of a decision.  The real property is deemed to be the subject of a decision, and disqualification is required, if the decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property.  (Regulation 18702.1(a)(3)(C), copy enclosed.)

The decisions before Ms. Caballero involve the annual assessments on her principal place of residence.  Such decisions have a direct material financial effect on her real property interests.  Disqualification is required unless the decision is not distinguishable from the effect on the public generally.  (Sloan Advice Letter, No. A-93-095.)

The Public Generally Exception
Public officials with real property interests that will be financially affected by a governmental decision may still participate in a decision if the effect of the decision on their property is not distinguishable from the effect on the public generally.  (Section 87103; Regulation 18703.)  Attached is a copy of Regulation 18703.  Regulation 18703 provides in pertinent part:

   “(a)  General Rule:  Except as provided in Government Code Sections 87102.6 and 87103.5, the material financial effect of a governmental decision on a public official's economic interests is indistinguishable from its effect on the public generally if both subdivisions (a)(1) and (a)(2) of this regulation apply:

   (1)  Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:

   (A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

* * *

   (2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (a)(1) of this regulation.

   (b)  Special Rule for Rates, Assessments, and Similar Decisions:  The financial effect of a governmental decision on the official's economic interest is indistinguishable from the decision's effect on the public generally if any of the following apply:

   (1)  The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on the official's economic interest and on a significant segment of the jurisdiction, as defined in subdivision (a)(1) above.” 

* * *

(Regulation 18703(a)(1)(A) and 18703(b)(1).)








You have stated that annual assessment decisions impacting the North East Maintenance and Assessment Districts impact 1,467 housing unit owners within District 6, which is more than ten percent of the total 7,251 housing unit owners within Councilmember Caballero’s District 6.  You further state that these assessments impact the owners uniformly and are applied on a proportional basis using an engineering estimate relying on a 10 percent zoning density.  Therefore, home owners affected by the assessment decisions would constitute a significant segment of the public.  (Regulation 18703(a)(1)(A) and 18703(b)(1).)  

The critical question is thus whether this significant segment is affected in substantially the same manner as would be Ms. Caballero as the home owner of her residence.  This is a question of fact, which we cannot answer from a distance.  If Ms. Caballero determines that the significant segment (i.e., the more-than-10-percent-of-home owners located within the district she represents in her jurisdiction) is indeed affected in substantially the same manner as is she as the owner of her residence, then the public generally exception applies, and she is not disqualified.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division

SGC:LD:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The advice contained in Atigh, supra, that was based on Regulation 18702.1 (a)(4) as it existed at that time has now been superseded.





