                                                                    December 19, 1997

Steven S. Lucas

Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP

591 Redwood Hwy., #4000

Mill Valley, California  94941

 Re:  Your Request for Advice

         Our File No. A-97-534
Dear Mr. Lucas:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You have requested advice on behalf of your client, the California Foundation on the Environment and the Economy (“CFEE”).  

QUESTION
CFEE is a nonprofit corporation, exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.  Are payments made by CFEE for transportation, lodging, food and/or beverages on behalf of public officials in connection with CFEE's proposed educational conference, to be held in conjunction with the annual “Washington, D.C., Legislative Delegation Trip,” exempt from the $290 annual gift limit pursuant to Government Code Section 89506 (a)(2), as recently amended?

CONCLUSION
Yes, most of the payments are disclosable gifts, exempt from the limit.  Pursuant to Section 89506(a)(2), payments made by a nonprofit organization exempt from taxation under Section 501(c)(3) of the Internal Revenue Code for transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state or national public policy, are not prohibited or limited by the gift laws.  The payments for food and beverages served at the receptions do not fall under the above exception, and as such, constitute gifts subject to the limits.

FACTS
The California Foundation on the Environment and the Economy ("CFEE") is a nonprofit corporation which is exempt from taxation under Section 501 (c)(3) of the Internal Revenue Code.  The CFEE was created in 1979 for the purpose of bringing together business, labor, community and environmental leaders with state, federal and foreign public officials, policy makers, and expert academicians in forums designed to address complex and important economic and social issues.

The CFEE forums are generally comprised of three to five in-state conferences each year, as well as one foreign study-travel program each year.  The foreign study-travel program often brings together California public officials and public officials from outside the United States to discuss issues of common interest.  Various federal and state public officials are invited by CFEE to attend and participate in the forums. 

CFEE finances its conferences through (i) an endowment from a private foundation, (ii) charitable contributions solicited from businesses (primarily corporations), associations, and public agencies that are interested in the subject matter of the particular conference and (iii) general dues revenues received from CFEE board members.  Contributors are permitted to participate in the conferences at their own expense.  CFEE funds its study-travel program from general dues revenues received from CFEE board members as well as possibly endowment revenues, as needed.

The California Legislature, through its leadership, plans a Washington, D.C., Legislative Delegation Trip ("Legislative Delegation Trip") during the spring of each year.  The Legislative Delegation Trip is comprised of a bipartisan delegation of Senate and Assembly members and staff (the "delegation").  The primary purpose of the Legislative Delegation Trip is for the bipartisan delegation to represent and advance the interests of Californians by engaging in a direct dialogue with federal legislative and administrative officials, including, but not limited to, California's Congressional delegation.

The itinerary of the Legislative Delegation Trip includes meetings, working meals and receptions during which delegation members interact with federal legislative and administrative officials, as well as with members of the private sector.  The Legislative Delegation Trip is an official legislative activity that does not involve campaign activities.

The CFEE intends to hold in Washington, D.C., a conference on federal-state issues (the “Federal-State Issues Conference”), inviting delegation members to a series of meetings, seminars and receptions.
  In addition, federal legislative and administrative officials and members of the private sector will be invited to attend the Federal-State Issues Conference.  It is anticipated that the program comprising the Federal-State Issues Conference will take the place of one or more of the meetings, forums, conferences and/or receptions which in past years had been held or hosted by either the Legislature, the California Congressional Delegation or other entities. 

The purpose of the Federal-State Issues Conference, and the individual meetings, seminars and receptions comprising the Conference, will be to foster between federal and state officials, as well as members of the private sector, a dialogue on important matters of state, national and international public policy.

At such meetings, seminars and receptions, meals and refreshments paid for by CFEE, will be provided to delegation members.  It is anticipated that all members of the delegation will be invited by CFEE to such meetings, seminars and CFEE receptions, although it is possible that CFEE may invite to one or more of such events only selected officials having special expertise and/or interest in the specific issues being addressed.

Any reception that CFEE would hold in Washington, D.C., in connection with its Federal-State Issues Conference would be an integral part of the conference.  Specifically, CFEE’s proposed Federal-State Issues Conference will comprise a series of meetings, seminars and receptions, which together may include speeches, presentations, panel discussions, debates and discussions.  It is intended that any reception held as part of the Federal-State Issues Conference will be held for purposes of orientation for, or discussion of, topics addressed at other meetings and seminars which also comprise the Federal-State Issues Conference.  In this way, such a reception would be both an integral part of the conference and directly related to either the legislative or governmental purposes, or the issues of state, national or international public policy addressed by the conference.

In addition, CFEE may offer to pay, either directly or through reimbursement, other travel costs (including lodging and transportation) of several members of the delegation who will be most active in the Federal-State Issues Conference.  CFEE anticipates that during the planning stage for the Federal-State Issues Conference it will consult with individual legislators, including the legislative leadership and staff.  However, at all times, CFEE will retain sole authority and control with respect to the planning, decision-making and holding of the Federal-State Issues Conference.

CFEE intends to finance its Federal-State Issues Conference through its traditional financing mechanisms, that is, its private foundation grant money and voluntary charitable contributions solicited from businesses, associations, and public agencies that share an interest in the subject matter of the Federal-State Issues Conference.  You have informed us that the contributions CFEE receives from its donors are not earmarked for any particular officials and that CFEE directs and controls the use of the payments. 

ANALYSIS
Section 82028 defines a gift as any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.
  Pursuant to Section 89503(a), an elected state officer may not accept gifts aggregating more than $290 from any single source in a calendar year.  In addition, designated employees of a state government agency may not accept gifts aggregating more than $290 in a calendar year from any single source if the employee would be required to report the gift from that source on his or her statement of economic interests.  (Section 89503(c).) 

However, Section 89503(e)(1) does not prohibit or limit payments for travel and related lodging and subsistence permitted by Section 89506.

Section 89506(a)
 provides as follows:

  “(a) Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply:

  (1) The travel is in connection with a speech given by the elected state officer, local elected officeholder, candidate for elected state office or local elected office, an individual specified in Section 87200, member of a state board or commission, or designated employee of a state or local government agency, the lodging and subsistence expenses are limited to the day immediately preceding, the day of, and the day immediately following the speech, and the travel is within the United States.

  (2) The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax-exempt status under Section 501(c)(3) of the Internal Revenue Code.”

You stated that CFEE is a nonprofit organization exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.  From your description of the Legislative Delegation Trip and the Federal-State Issues Conference, most of the payments made by CFEE appear to be for travel that is reasonably related to a legislative or governmental purpose and/or to issues of state and national public policy. Therefore, the CFEE payments for transportation and related lodging and subsistence that are reasonably related to the above purposes are exempt from the $290 gift limit pursuant to Section 89506(a)(2).

Conference and Receptions:  Behest of a Candidate

You stated that during the planning stage for the Federal-State Issues Conference, CFEE

will consult with individual legislators, including the legislative leadership and staff.  Therefore, we address whether CFEE is making a contribution to any officials or staff.  A contribution is a payment made for political purposes if it is made at the behest of a candidate.  (Regulation 18215(a)(2).)  “Made at the behest of” means made in “cooperation, consultation, coordination, or concert with, at the request or suggestion of, or with the express, prior consent of.”  (Regulation 18225.7.)  

However, we have interpreted Regulation 18225.7 to require that the cooperation, coordination, etc., be more than minimal or ministerial interaction between the maker of the payments and the candidate.  In the Leidigh Advice Letter, No. I-97-174, we have advised that:

  “Where the impetus for the event comes from a party other than the candidate/officeholder, and where the “coordination” is minimal, we advise that a third party’s payments related to the event are not contributions simply because of the minimal communication between the candidate/officeholder (or his/her committee or agent) and the third party.”

In this situation, CFEE may consult with individual legislators or staff regarding planning issues for the conference, however, “CFEE will retain sole authority and control with respect to the planning, decision-making and holding of the Federal-State Issues Conference.”  Under the test provided in the Leidigh letter, supra, CFEE is certainly the impetus for the event and any interaction between an official or staff with CFEE is probably ministerial since CFEE retains full authority and control.  The facts as presented do not support a contribution made at the behest of a candidate.

Receptions:  Gifts
You have stated that during the Legislative Delegation Trip and in conjunction with the Federal-State Issues Conference, CFEE will be holding meetings, seminars and receptions to which federal and state officials will be invited.  CFEE will provide meals and refreshments at these meetings and receptions during the conference.

We have consistently advised that the value of food and beverages received by an official attending a reception is considered a gift.  (Regulation 18941.1; Wagerman Advice Letter, No. A-96-327; Rule Advice Letter, No. A-97-219.)  In Rule, a private corporation hosted a reception 

to meet a California legislator.  In Wagerman, a lobbyist employer hosted a reception for state legislators and staff.  In these situations and others, there was not an exception to exempt the food and beverages received by an official at a reception from the definition of gift.  

 As discussed above, Section 89506(a) neither limits nor prohibits payments for travel and “related lodging and subsistence that is reasonably related to a legislative or governmental purpose.”  However, the statute does not define “related subsistence.”  Consistent with our previous advice, the food and beverage provided at a reception is not considered “related subsistence” that would fall under the exception for payments for travel in Section 89506(a).

Therefore, the payments that CFEE makes to host the conference receptions do not fall under the travel exception in Section 89506(a) and such payments are gifts to the recipient officials.  The gifts are subject to the $290 gift limit and are reportable.  (Sections 87207 and 82028; Regulation 18940.2.)  Please be advised that although the payments for travel that fall under the exception in Section 89506(a) constitute a gift that is neither prohibited nor limited by the Act, the gift is subject to the disclosure requirements of the Act.  (Section 87207; Regulation 18950.1.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  It is anticipated that some of the meals and receptions attended by the delegation might be paid or underwritten by various organizations or entities that are not affiliated with CFEE.  CFEE’s request for advice does not pertain to any such non-CFEE events.  


�  The Legislature amended this section on September 27, 1997, as an urgency measure.  (Stats. 1997, chapter 450.)


�  The Legislature amended this section on September 27, 1997, as an urgency measure.  (Stats. 1997, chapter 455.)


�  It is conceivable that food provided at a reception could fall within the travel exception for “related subsistence.”  The facts of this letter do not present such a situation.


�  Gifts from a single source are aggregated for purposes of the gift limits, conflicts of interest and disclosure.  Any source of gifts aggregating $50 or more is subject to disclosure.  (Section 87207.)  Aggregation includes both gifts which are subject to the limits and gifts which are not limited due to an exception.





