December 5, 1997

The Honorable Robert K. Puglia

Administrative Presiding Justice

Court of Appeal, Third District, State of California

The Honorable James A. Ardaiz

Administrative Presiding Judge

Court of Appeal, Fifth District, State of California

letter directed to:

Court of Appeal, Third District

State Library and Courts Building

914 Capitol Mall 

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-97-542
Dear Justice Puglia and Justice Ardaiz:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

FACTS
The California Constitution provides that “[t]he judicial power of this State is vested in the Supreme Court, courts of appeal, superior courts, and municipal courts.”  (Cal. Const., art. IV, § 1.)  The Legislature has divided the state into six court of appeal districts, each encompassing between four (the Second Appellate District) and twenty-three (the Third Appellate District) contiguous counties.  (Gov. Code § 69100.)   

The state constitution further provides that:

“[J]udges of courts of appeal shall be elected in their districts at general elections at the same time and places as the Governor.  Their terms are 12 years ..., except that a judge elected to an unexpired term serves the remainder of the term.” 

  ....


  “Within 30 days before August 16 preceding the expiration of the judge’s term, a judge of ... a court of appeal may file a declaration of candidacy to succeed to the office presently held by the judge.  ...  At the next general election, only the candidate so declared ... may appear on the ballot, which shall present the question whether the candidate shall be elected.”  (Cal. Const., art. VI, § 16.)

Forty-one members of the courts of appeal will be subject to such “retention” elections in November 1998.  As a result, these appellate
 justices may desire to engage in some level of campaigning, and may need to raise funds to do so.  Accordingly, you have asked whether the Political Reform Act, including Proposition 208, regulates the campaign activities of appellate court justices, and if so, to what extent.

QUESTIONS AND ANALYSIS

1.  Are retention elections for appellate justices covered by the Act and, in particular, Proposition 208?

The Act was intended, among other things, to cover and govern the financial conduct of election campaigns involving candidates.  (See Sections
 81001(c) and 81002(a).)  The term “candidate” is broadly defined in Section 82007 of the Act to mean:

“[A]n individual who is listed on the ballot or who has qualified to have write-in votes on his or her behalf counted by election officials, for nomination for or election to any elective office, or who receives a contribution or makes an expenditure or gives his or her consent for any other person to receive a contribution or

make an expenditure with a view to bringing about his or her nomination or election to any elective office ....” 

Since the Act applies to “candidates,” the threshold question of our analysis is whether appellate justices are candidates.

This inquiry warrants a brief historical review of the American judicial selection process.  The selection of judges has always involved a tension between judicial independence and public accountability.  In general terms, a process of judicial selection which employs an appointment method tends to emphasize the independence of the judiciary from public review, while popular election tends to emphasize the accountability of the judiciary to the public.

The conflict between independence and public accountability in judicial selection systems appeared in colonial America.  In the early 1700's, judges were deemed “crown agents,” appointed by and serving at the pleasure of the King of England with no accountability to the public.  With the advent of the United States’ break from England, our Declaration of Independence denounced this system of justice as archaic, having “made judges dependent on his [the King’s] Will alone, for the tenure of their offices, and the amount and payment of their salaries.” 
  As a contrast to the English process of judicial selection, the early American state and federal governments provided that judges be appointed for life and be subject to removal from office only by impeachment.  Eight of the original thirteen states gave the power to appoint judges to their state legislatures; two states (New Hampshire and Pennsylvania) made the appointment process a joint responsibility of the governor and the legislature; and three states (Maryland, Massachusetts, and New York) gave the appointive authority to the governor, subject to confirmation by the legislature.

In the early years of American history, judges were not subjected to election at either the federal or state levels, because early political leaders asserted that the judiciary must be independent of political and public influence.
  However, as explained by the California Commission on Campaign Financing in The Price of Justice:

“That attitude [of insisting that the judiciary be independent] began to fade in the first half of the 19th century as the Jacksonian  ‘revolution’ railed against the lack of accountability in government institutions.  Established political powers were widely viewed as at odds with the public’s interests.  The appointed judiciary was similarly viewed by many as protective of the interests of the established political order.”  (The Price of Justice, supra, at p. 20 [citation omitted].)

The theory of popular election of all officers (including judges), which came to be known as “Jacksonian Philosophy or Democracy,” 
 initiated the democratization of most state judiciaries, and in 1832, Mississippi became the first state to make all of its judgeships elected positions.  By the outbreak of the Civil War, 24 of the 34 states elected their judges.

When California became a state in 1850, it elected all of its state and local judges by competitive ballot; the state made its judicial elections nonpartisan in 1904.
  However, the selection of judges exclusively within a political context was viewed as problematic.  California then embarked upon a process to devise the “best” methodology for selecting judges which achieved a balance between judicial independence and public accountability.  After numerous legislative proposals which spanned a number of years, on November 6, 1934, the voters in California approved Proposition 3 which created a two tier system still in place today wherein supreme court and appellate court justices are first appointed to office and must then run in retention elections at the first general election after appointment and then run for election at the end of their terms.  Superior and municipal court judges are selected through competitive elections or by appointment of the governor if a mid-term vacancy occurs.

Thus, guarding against the politicalization of the judiciary has been an important feature of the judicial selection process in this country.  Nevertheless, California judges have been placed consistently on a ballot before the voters at some regular intervals, often without an opponent.

Given the background of judicial selection and the current procedure for such selection in California, we return to an analysis of the Act.  Since under Section 82007 of the Act, a “candidate” 
 is anyone who is listed on the ballot and/or who receives contributions or makes expenditures with a view to bringing about his or her election to any elective office, judges in this state necessarily become candidates under the Act when they appear on an election ballot, or when they accept contributions or make expenditures in anticipation of their election to a judicial position.  Concluding that judges are candidates is not simply an act of creatively manipulating the language of the Act; history indicates that this country and this state have long been committed to an elective selection of judges.  As persons elected to, or elected to retain, their positions, judges in this state are candidates and are, thus, subject to and governed by the Act.

The conclusion that the Act was intended to apply to, and thus regulate, judicial candidates is evidenced throughout the Act.  Section 82020 defines an elected officer to mean “any person who holds an elective office or has been elected to an elective office ....”  An elective office is defined under Section 82023 as “any state, regional, county, municipal, district or judicial office which is filled at an election.”  (Emphasis added.)  Section 84200 provides specific filing exemptions for judges and judicial candidates who have not received contributions or made expenditures within the particular time periods referenced in that section.  It is reasonable to infer from this exception that all provisions of the Act applicable to candidates apply to judges who do not qualify for the statutory exemptions.

Over the years, the Commission and legal staff also have consistently applied requirements of the Act to judicial candidates, including appellate court justices.  (See In re Lui 10 FPPC Ops. 10 (1987).)  Judicial candidates have filed the disclosure forms required by the Act since its enactment in 1974.

The question then becomes, does Proposition 208, an amendment to the Act passed by the voters in November 1996, provide for different treatment of judicial candidates (i.e., different from other candidates) or exclude judicial candidates entirely from its provisions?  We conclude that Proposition 208 does apply to judicial candidates and in the same manner as other candidates similarly situated.

Section 85202 (added to the Act by Proposition 208) states that “[u]nless specifically superseded by this act, the definitions and provisions of this title [the Political Reform Act of 1974] shall govern the interpretation of this law.”  This section restates a well established principle of statutory construction, which provides that the provisions introduced by an amendatory act should be read together with the provisions of the original section that were reenacted or left unchanged by the amendatory act, as if they had been originally enacted as one section.  (1A Sutherland, Stat. Const. (5th ed. 1993) § 22.34, at p. 297.)  Accordingly, Proposition 208 must be read in conjunction with and pursuant to the interpretations of the Act insofar as applicability to judicial candidates is concerned.  In other words, because the Act applies to all candidates (including judicial candidates), Proposition 208 applies to them as well.

Thus, appellate justices are “candidates” as that term is used in the Act.  Nonetheless, it is still possible that the voters who enacted Proposition 208 in November 1996 intended to exempt  judicial candidates from some or all of its provisions.  However, we can find no express exemption for judicial candidates either in the language of the measure itself, nor is there evidence of such an intent in the ballot materials. 

We realize that an implied exemption is possible if a particular provision in Proposition 208 excludes judicial candidates from its scope by stating, for example, that “no candidate for legislative office shall ....”  (See, e.g., Section 85500(d)(4).)  Thus, we turn to a discussion of those specific provisions in Proposition 208 about which you have inquired. 

  
2.  If the answer to Question No. 1 is “yes,” please answer the following, additional questions:

(a)  What are the contribution limits applicable to appellate court justices?

Section 85301, entitled “Limitations on Contributions from Persons,” sets forth distinct limits for all candidates in three subdivisions: (a) $100 per election – candidates for local office in districts with fewer than 100,000 residents; (b) $250 per election – candidates campaigning
 for office in districts of 100,000 or more residents; and (c) $500 per election – candidates for statewide office.

Since justices on the courts of appeal are not running for “local office,” that eliminates subdivision (a).  Nor are they running for statewide office,
 which eliminates subdivision (c).  The population of the largest court of appeal district is 10,684,700 (the Second Appellate District) and of the smallest is 2,249,250 (the Sixth Appellate District).
  Therefore, subdivision

(b) clearly applies and establishes the basic contribution limits for appellate court justices at $250 per contributor for each election.

(b)  What are the voluntary spending limits applicable to appellate court justices?
Section 85400 contains five separate categories of candidates for which specific voluntary expenditure ceilings are prescribed:  Assembly candidates; Senate and Board of Equalization candidates; statewide candidates; gubernatorial candidates; and candidates running within a local jurisdiction, municipality or county.  Section 85400 contains no express reference to judicial candidates.  Much more troubling, under the rule of statutory construction inclusio unius est exclusio alterius, the list of candidates who may avail themselves of the voluntary spending limits would seem to include all judicial candidates except those on the court of appeal.  They just do not fit anywhere.  

However, as we have established, the Act has always applied to all judicial candidates, and it is clear that the contribution limits in Proposition 208 apply to all judicial candidates.  We have also established that appellate justices will be subject to all disclosure requirements and the $250 contribution limits.  It makes no sense that the voters would have excluded a narrow class of candidates, numbering fewer than 50, from the option of accepting the spending limits.

In addition, this a priori argument is supported by the preamble to Proposition 208, which states in pertinent part:

  “The people enact this law to accomplish the following separate but related purposes:

  ....

  “(b)  To minimize the potentially corrupting influence and appearance of corruption caused by excessive contributions and expenditures in campaigns by providing for reasonable contribution and spending limits for candidates.

  ....

  “(f)  To provide impartial and noncoercive incentives that encourage candidates to voluntarily limit campaign expenditures.”  (Section 85102.)

It is a well settled maxim of statutory construction that a statute must be interpreted rationally and sensibly.  (2A Sutherland, Stat. Const. (4th ed. 1984) § 45.12, p. 54.)  Interpretations which produce absurd and unjust results and which are inconsistent with the purposes and policies of an act should be avoided.  (Ibid.)  Moreover, Section 81003 of the Act requires that the Act (including Proposition 208) be liberally construed to accomplish its purposes.  According to Sutherland:

“‘Liberal’ [construction] is often used to signify an interpretation which produces broader coverage or more inclusive application of statutory concepts.  What is called a liberal construction is ordinarily one which makes a statute apply to more things or in more situations than would be the case under a strict construction.”  (Id., § 58.02, at p. 72.)

Therefore, we conclude that the voters intended that all candidates be able to accept the voluntary spending limits in Section 85400.  

In determining which of the five limits in Section 85400 applies to appellate court justices, again, the statute must be interpreted reasonably and rationally.  We have concluded that appellate court justices are reasonably analogous for these purposes to Board of Equalization members in that the appellate and Board of Equalization districts are roughly the same number and size.  (See Cal. Const., art. VI, § 3 and art. XIII, § 17.)  Subdivision (a)(2) of Section 85400 establishes the voluntary expenditure ceiling for Board of Equalization candidates at $400,000 in the general, special, or special runoff election.  We believe a reasonable interpretation of Section 85400 is to include appellate court justices under subdivision (a)(2) of Section 85400.  

(c)  Are appellate court justices entitled to the benefits enjoyed by other candidates who are similarly covered and who accept voluntary spending limits, including, but not limited to, cost-free ballot pamphlet statements and ballot designations identifying candidates who accept voluntary spending limits?
Following the framework set up above, if a provision dealing with the voluntary spending limits refers to the Board of Equalization, that provision shall apply to appellate court justices.  Thus, any candidate running for an appellate court position who agrees to the voluntary expenditure ceilings:  (1) may accept contributions at the higher limit ($500) set forth in Section 85402(b); and (2) will be provided a campaign statement of 200 words, free of charge, in the sample ballots of the applicable counties pursuant to Section 85601.
  In addition, these candidates will be designated on the ballot as having accepted the ceilings as provided for in Section 85602.  (See also Regulation 18541, copy enclosed.)

(d)  May appellate justices participate in joint fundraising and spending with other appellate justices for the purposes of soliciting and accepting contributions and, for example, conducting joint voter education projects?
No specific prohibition against joint fundraising or spending by candidates exists in the Act or Proposition 208.  However, Proposition 208 does contain a provision which prohibits contributions or transfers of contributions between candidates and/or their controlled committees.  (See Section 85306.)
  Section 85306 presents potential pitfalls for joint fundraising efforts.  Care must be taken that contributions received are given directly to the intended candidate and not “pooled” in one candidate’s account for purposes of subsequent distribution.  Additionally, all expenses of a joint fundraiser must be divided equally between all candidates involved.  (See Rosenfield Advice Letter, No. A-97-251(a) [discussion of equal division of contributions and expenses at joint fundraisers].)  Please note, however, that the Commission has exempted from the definition of contribution “[a] payment made by a candidate or committee for another candidate to attend the paying candidate’s or committee’s fundraiser.”  (Regulation 18215(c)(5), copy enclosed.)  Finally, “a contribution made at the behest of a candidate for a different candidate or to a committee not controlled by the behesting candidate is not a contribution to the behesting candidate.”  (Regulation 18215(d).) 

Joint fundraisers also present the potential for the illegal “bundling” of contributions, e.g., contributions made to a candidate or candidates through an intermediary or conduit.  (Section 85702.)  Contributions which are “bundled” are treated as having been made by both the contributor and the intermediary or conduit for purposes of determining contribution limits.  In other words, someone collecting contributions at a fundraiser and delivering them to a candidate may be deemed to be an intermediary or conduit; if the combined amounts of the contribution made by the intermediary or conduit and the contributions made by others exceed the allowable contribution limit, the Act will have been violated.  If you have questions regarding the specifics of Section 85702, please contact us.

(e)  May appellate justices appear free and/or purchase space on slate mailers?  Are free slate mailer appearances or endorsements reportable by appellate justices who may receive them?  Are they separately reportable by slate mailer vendors?
Any candidate may appear free or purchase space on slate mailers.  Section 84305.5 (copy enclosed) prescribes the designation and disclosure requirements relating to slate mailers.

Typically, a candidate’s unpaid appearance or endorsement on a slate mailer will not constitute a contribution to the candidate.  However, if this free appearance or endorsement is made at the behest of the candidate, the costs associated with the mailer will be considered a contribution subject to limits and disclosure.  (Sivesind Advice Letter, No. I-97-094.)  The expenditure made by the slate mailer for the contribution also may be reportable.

(f)  May appellate justices seek and obtain endorsements by civic, charitable, management and labor, legal, law enforcement, professional, and political leaders and organizations?  May such endorsers edify their audiences, verbally and/or in writing, by using the proposed ballot pamphlet statements (or facsimiles) of appellate justices, without reportable consequences to endorsers or endorsees?

Generally, the Act does not regulate the mere endorsement of a candidate by the types of individuals or entities you listed.  We have quoted for your convenience several provisions of Regulation 18215 which may apply to the scenarios contemplated by your question:

  “(c)  Notwithstanding any other provision of this section, the term ‘contribution’ does not include:

  ....

  “(3) A payment made by an occupant of a home or office for costs related to any meeting or fundraising event held in the occupant's home or office, if the total cost of the meeting or fundraising event is $500 or less, exclusive of the fair rental value of the premises.

  “(4)  A payment made at the behest of a candidate, which is for a communication by the candidate or any other person, that meets all of the following:

   (i)  Does not contain express advocacy;

   (ii)  Does not make reference to the candidate's candidacy for elective office, the candidate's election campaign, or the candidate's or his or her opponent's qualifications for office; and

   (iii)  Does not solicit contributions to the candidate or to third persons for use in support of the candidate or in opposition to the candidate's opponent.

  ....

  “(6)  A payment made by a candidate for a communication publicizing his or her endorsement by another candidate, provided that the communication does not expressly advocate the nomination or election of the endorsing candidate or the defeat of an opponent of the endorsing candidate.

  ....

  “(8)  A payment by:

    (i)  A regularly published newspaper, magazine or other periodical of general circulation which routinely carries news, articles, and commentary of general interest for the cost of publishing a news story, commentary or editorial; or

    (ii)  A federally regulated broadcast outlet for the cost of broadcasting a news story, commentary, or editorial.

  “(9)  A payment by an organization for its regularly published newsletter or periodical, if the circulation is limited to the organization's members, employees, shareholders, other affiliated individuals and those who request or purchase the publication.  This exception applies only to the costs regularly incurred in publication and distribution.  Any additional costs incurred are contributions, including, but not limited to, expanded circulation; substantial alterations in size, style, or format; or a change in publication schedule, such as a special edition.

  “(10)  A payment for a debate or other forum sponsored by a nonpartisan organization in which at least two candidates appearing on the ballot for the same elective office were invited to participate.”

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  As used in this letter, “appellate” refers to the courts of appeal or members thereof.


�  Unless otherwise indicated, references to “Section” are to the Government Code, and references to “Regulation” are to title 2 of the California Code of Regulations.


�  This definition is not unique to the Act.  Section 305 of the California Elections Code, using almost identical wording to Section 82007 of the Act, defines a candidate as:





“[A]n individual listed on the ballot, or who has qualified to have write-in votes on his or her behalf counted by election officials, for nomination or for election to any elective state or local office, or who receives a contribution or makes an expenditure or gives his or her consent for any other person to receive a contribution or makes an expenditure with a view to bringing about his or her nomination or election to any elective state or local office, whether or not the specific elective office for which he or she will seek nomination or election is known at the time the contribution is received or the expenditure is made.”


�  Center for Governmental Studies, The Price of Justice:  A Los Angeles Area Case Study in Judicial Campaign Financing (1995) p. 19 [outlining the history of judicial elections in the United States].


�  The Declaration of Independence, Ninth Specification (1776).


�  The Price of Justice, supra, at p. 20.


�  Arthur Vanderbilt, The Challenge of Law Reform (1955) p. 15.


�  Nathan S. Hefferman, Judicial Responsibility, Judicial Independence and the Election of Judges, 80 Marq.L.Rev. (1997) 1031, 1036.


�  Ibid.


�  Ibid.


�  The Price of Justice, supra, at p. 24.


�  For purposes of the gift and honoraria provisions of the Act only, the definition of the term “candidate” has temporal limitations.  (See Sections 89502-03.)


�  Oddly, the $250 limit applies only to those candidates “campaigning” for office in such districts.  This qualifier does not appear in subdivisions (a) or (c).


�  As discussed above, the state constitution provides that appellate justices will be elected from their districts.  


�  Based on the projected population figures for 1995 taken from the California Statistical Abstract 1996 prepared by the California Department of Finance, Demographic Research Unit.


�  The limit may be as high as $1,000 per contributor per election, if the candidate accepts the spending ceiling, and the contributor is a “small contributor committee.” 


�  The Secretary of State may include appellate justices in the state ballot pamphlet. (Section 85601(b).)


�  Section 85306 does not prohibit the contribution of a candidate’s personal funds to another candidate.





