                                                                  December 23, 1997

Patrick Greenwell

County Counsel

County of Tuolumne

2 South Green Street

Sonora, California  95370 

 Re:  Your Request for Advice

         Our File No. A-97-543
Dear Mr. Greenwell:

This letter is in response to your request for advice on behalf of Ken Marks and Richard Pland regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

1.  May Supervisors Marks and Pland, who are members of a golf club located immediately adjacent to a property which is the subject of a commission decision, participate in the decision? 

2.  Is it possible to divest oneself of actual membership but retain beneficial use in such a way as to avoid a conflict of interest?  Ideas would include donating the membership to charity but retaining the benefits of the membership (i.e., a gift to charity but retaining a life estate in the membership).

3.  Could the conflict be avoided by placing the membership in an irrevocable trust for the benefit of an adult child?  The supervisor would not retain any direct, indirect or beneficial interest in the principal or income of this trust as defined by Regulation 18234, but would continue to pay the monthly membership fee and play golf.


CONCLUSIONS
1.  Neither Mr. Marks nor Mr. Pland may participate in a governmental decision which will have a reasonably foreseeable and material financial effect on an economic interest of 

Mr. Marks or Mr. Pland, respectively.

2. & 3.  If a membership is not an interest in real property or an investment in a business entity, the membership is an “asset” and subject to Regulation 18702.1(a)(4).  However, the divestment you described, if possible, would most likely not divest Mr. Marks or Mr. Pland of an investment in the Club itself.   Please see Analysis below.

FACTS
Two elected members of the Tuolumne County Board of Supervisors are also members at the Mountain Springs Golf Club (“Club”) located in Sonora, California.  The memberships are currently available for purchase for approximately $3,500.  One of the supervisors paid considerably more.  The price of membership fluctuates based on supply and demand.  There is a monthly membership fee that is currently $135 per month.  This amount has increased on the average about 5-7 percent per year.  

The golf course is semi-private.  Other than a limited number of members who are elected to a member advisory committee, the members have no voting rights or right to control the management of the Club, or any equity interest in the Club or its assets.  The two county supervisors in question are not members of the member advisory committee.

A member may sell his or her membership only with the approval of the Club.  The Club has the first right of refusal to purchase a membership offered for sale.  All sales must be approved by the Club and the actual financial transaction must be handled by the Club.  The prospective purchaser must submit a member application and be approved for membership under the Club's rules and regulations.  The accepted member and the selling member complete the appropriate financial documentation concerning the sale required by the Club.  The full sale price of the membership is paid to the Club.  The Club withholds 25 percent of the sale price as a transfer fee and pays the remainder to the selling member.

In addition to free unlimited golf and discounted purchasing, the Club membership provides numerous social benefits.  The benefits to at least one supervisor are sufficient that he does not care to divest himself of the membership.  However, the same supervisor is not concerned with the future resale value of his membership.  

A real estate development company has an option to purchase land adjacent to the Mountain Springs Golf Club.  The company intends to seek a land use approval to develop that adjoining land for residential use.  The Tuolumne County Board of Supervisors will consider and vote on the land use approval in the near future.  The company also has an option to purchase the Club.

It is conceivable that homes surrounding the golf course will have a positive, material impact on the cost of membership at the neighboring golf course.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503.”

Regulation 18702.1(a)(4) identifies the final type of financial interest under section 87103.  Specifically, the public official has a financial interest if the governmental decision will have a “personal effect” on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   Regulation 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.

I.  Potential Financial Interest #1 - Interest in Real Property  
Mr. Marks and Mr. Pland do not have an interest in the Club’s property within the meaning of Section 87103(b) since the value of the membership is not related to increases or decreases in the assets of the Club or the value of the land upon which it is located.  (Section 82033; Martyn Advice Letter, No. A-97-378;  Wiener Advice Letter, No. A-92-149;  Cook Advice Letter, No. I-91-468.) 

II.  Potential Financial Interest #2 - Investment in a Business Entity, the Club Itself
The Commission has determined that club memberships can be both assets and investments.  (Hentschke Advice Letter, No. I-91-445; Strauss Advice Letter, No. I-90-654.)   Where the membership is in a “business entity” as defined in the Act, the membership is of a value of $1,000, and the membership may be resold for a profit or loss, we have advised that the membership should, however, be treated as an investment.  (Section 82034;  Hentschke and Strauss Advice Letters, supra.)  You stated the Club is a business operated for profit.  Thus, we would treat the supervisors’ investments as an investment interest in the Club within the meaning of Section 87103(a).  

Foreseeability 

An effect on an official’s economic interest is foreseeable when there is a substantial likelihood that it will ultimately occur as a result of a governmental decision.  An effect does not have to be certain to be reasonably foreseeable; however, if an effect is a mere possibility, it is not foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The decision whether the land adjoining the Club is developed does have a reasonably foreseeable impact on the Club since the land surrounding a golf course impacts the desirability of the Club location.  Also, the fact that the developer has an option on the Club is evidence that the change in land use around the Club may impact the Club’s value.

Materiality
The standard for materiality for an investment in a business entity depends on whether the business entity is directly or indirectly involved in the governmental decision.  Pursuant to Regulation 18702.1(b), the Club is not directly involved in the decision at hand.  Since the Club is indirectly involved, Regulation 18702.2 provides the applicable standard of materiality (copy enclosed).  The applicable standard of materiality in Regulation 18702.2 depends on the size of the business involved.  Since you have not provided information regarding the size of the Club please consult Regulation 18702.2 for the appropriate standard.  If the Club is a relatively small business entity, the standard for materiality is as follows:

  “(g) For any business entity not covered by subdivisions (a), (b), (c), (d), (e) or (f):

  (1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500; or

  (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Disposal of the Club Membership

You have asked whether Mr. Marks and/or Mr. Pland may dispose of the interest in the membership.  For purposes of Section 87103(a), investment interests are only disqualifying so long as the investment is held by the public official or the official’s spouse or dependent children.  A child is considered a “dependent child” for purposes of the Act if the child is under 18 and the elected official is entitled to claim the dependent child as such for income tax purposes.  (Tremlett Advice Letter, No. I-89-386.)  An official is not deemed to have an investment interest in any investment owned by adult children.  

However, payments received by virtue of any sale would constitute income under the Act.  (Section 82030.)  If a membership is sold, the public official would have an economic interest in the source of the payment (the new owner of the Club membership) for 12 months after the payment.  Thus, if the decisions materially affected the source of income, the original owner would be required to disqualify himself or herself.

You have suggested that Mr. Marks and Mr. Pland are contemplating disposing of the ownership interest in their Club membership by conveying the interest to either an adult child or a charity.  However, each would like to keep an interest in the Club membership.  Specifically, they would like to keep a life estate in the membership.  As members they would still be responsible for paying the monthly dues and could use the Club’s facilities.  The monthly dues are currently $135 per month and may be changed at any time.  

Since each official would keep an interest in the Club membership, each would continue to have an economic interest in the Club itself as an investment in a business entity under Section 87103(a), presumably worth $1,000.  (Regulation 18234.)  This is true whether a trust is used or another financial instrument.  Therefore, the foreseeability and materiality framework would remain the same as above. 

It is conceivable that the interest would be worth less than $1,000 in which case there  would not be an investment in the Club.  If that is the case, see Section III below.

III.  Potential Financial Interest #2 - Personal effect

Since the club membership is not a real property interest as described in Section I above, and if the club membership is not an investment in a business entity, i.e., the interest in the Club is worth less than $1,000, the club membership may be an asset according to the use of that term in Regulation 18702.1(a)(4).
  ( Hentschke and Strauss Advice Letters, supra.)  Accordingly, 

Mr. Marks and/or Mr. Pland must disqualify themselves/himself from participating in governmental decisions regarding the land adjacent to the Club if the decision will have a reasonably and foreseeable financial effect on the value of their individual memberships.

Foreseeability

Again, the foreseeability standard is satisfied when an effect on an official’s economic interest is substantially likely to ultimately occur as a result of a governmental decision.  The decision regarding the land adjoining the Club does have a  reasonably foreseeable impact on the price of the Club membership since the land surrounding a golf course impacts the desirability of the Club location.  Also, the fact that the developer has an option on the Club is evidence that the developer believes the change in land use around the Club may impact the Club’s value which could in turn affect Club membership.

B.  Materiality 

The standard of materiality for this type of economic interest is $250, up or down, in any 12 month period.  (Regulation 18702.1(a)(4).)  Potential changes in both resale value of the Club membership and the monthly dues determine whether the standard is met.  Whether this standard is met must be determined by you.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The gift limit for 1997 and 1998 is $290.  (Regulation 18940.2.)


�  The last sentence of Regulation 18702.1(a)(4) states, “Section 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.”  See also Memorandum to Commission dated September 25, 1995, regarding “Adoption of Proposed Amendments to Regulation 18702.1





