                                                                    December 9, 1997

Debbie Rodgers Teasley

City Councilmember

City of Moorpark

484 East Los Angeles Avenue #116

Moorpark, California  93021

 Re:  Your Request for Advice

         Our File No. I-97-545
Dear Ms. Teasley:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your questions are hypothetical, we are treating your request as one for informal assistance.
 

QUESTIONS

You have asked whether you have a potential conflict of interest under the following scenarios:

1.  You or another agent in the Moorpark or Simi Valley office of Coldwell Banker Town & Country become a listing or buyers' agent when homes or commercial development that were built under the specific plan are put on the resale market?

2.  You or another agent in the Moorpark or Simi Valley office of Coldwell Banker Town & Country become a listing agent for home owners who want to sell their existing homes in order to purchase new homes that were built under the specific plan?

3.  You or another agent in the Moorpark or Simi Valley office of Coldwell Banker of Town & Country make a presentation to one or more of the merchant developers to become a referring source for resale listings, as described in question number two?

4.  A "New Home Sales Division" is created in the Moorpark or Simi Valley office of Coldwell Banker Town & Country and you or another agent from that office compete with the new sales division of other real estate firms to become the new sales agent for one or more of the merchant builders?

5.  You or another agent from the Moorpark or Simi Valley office of Coldwell Banker Town & Country provide a merchant builder (or a potential merchant builder) with a market analysis of homes or land values in Hidden Creek Ranch?  No fees or other form of compensation is charged for this common real estate practice.

6.  You or another agent from the Moorpark or Simi Valley office of Coldwell Banker Town & Country, list or sell any of the parcels owned by the seven separate owners (other than the Messenger Development Company)?

CONCLUSION
1-6.  Under each of the scenarios above, with exception of question number five, it appears that you will have a conflict of interest in the city council decision to approve the specific plan.  The foreseeability element is met since each of your questions indicate an intent to take advantage of the business opportunities that will arise as a result of the development.  Given the magnitude of the development project, it appears that the materiality element is also met.

FACTS
You are a member of the Moorpark City Council.  You are also a licensed real estate agent with Coldwell Banker Town & Country.  You serve as district manager for two Coldwell Banker offices, one in Moorpark and the other in the neighboring city of Simi Valley.  Neither office currently has a new homes division.

In your capacity as a real estate agent, you earn a commission on a sale if you are the listing or selling agent.  In your capacity as district manager, you are compensated by a base salary and a 3 percent override of gross company dollar.  Your income is based on 10 percent sales income, 90 percent management salary and override.

Coldwell Banker Town & Country’s office is one of 29 real estate offices that currently have listings in Moorpark as shown by the Multiple Listing Service, and one of 86 real estate offices that are currently listed in the Simi Valley/Moorpark Multiple Listing Service.  The City of Moorpark is 12.4 square miles in area and is currently developed with approximately 7,447 single family dwelling units, 1,164 multi-family dwelling units, and approximately 15 acres of commercial space.  The population is currently estimated at 28,377.

Hidden Creek Ranch is a 4,322 acre area that is presently unincorporated.  A specific plan for Hidden Creek is currently pending before the Moorpark City Council.  If the city council approved the specific plan, proceedings to annex Hidden Creek Ranch to the city would be initiated.  As proposed, the specific plan would allow for the development of 3,221 dwelling units and 21.5 acres of commercial space.  It is proposed to be built in phases over a period of 15 years.

Approximately 93 percent of the land within Hidden Creek Ranch is owned by the Messenger Development Company.  The remaining 7 percent is in seven separate ownerships.  Neither you nor your spouse has any financial interest in Hidden Creek Ranch or the proposed specific plan.  Neither you nor your spouse has ever received income from the Messenger Development Company or any of the other seven owners in a real estate sale or leasing transaction.

If the specific plan is approved, it is expected that one or more merchant builders will buy the land and develop it.  You have no information as to who those merchant builders might be.  Neither you nor any other agent of Coldwell Banker Town & Country has been approached by anyone to handle the sale or property within Hidden Creek Ranch, whether or not the specific plan is approved, or to handle new home sales or first time commercial sales or leases, if the specific plan is approved.

ANALYSIS
General Rule
The purpose behind the conflict‑of‑interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Moorpark City Council, you are a “public official” as defined in the Act.  (Section 82048.)

Financial Interest
An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on:

  “(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

    (b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

    (c) Any source of income ... aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made.

    (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

    (e) Any donor of ... a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made ....”
  (Section 87103.)

As an employee and district manager, you have an economic interest in Coldwell Banker Town & Country pursuant to section 87103(d).  In addition, you have an economic interest in any person, including your employer, who has been a source of income to you of $250 or more within the past 12 months.  (Section 87103(c).)  Regulation 18704.3 (copy enclosed) provides special rules for determining who are sources of commission income earned in a given sales transaction.  The following are deemed to be sources of income to a real estate agent within the meaning of section 87103(c):

  “(A) The broker and brokerage business entity under whose auspices the agent works;

    (B) The person the agent represents in the transaction; and

    (C) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  (Regulation 18704.3(c)(3).)

The full gross value of the commission income for a specific sale is attributed to each source of commission income in that sale or transaction.  (Regulation 18704.3(d).)  Pursuant to this regulation, you will have an economic interest in Coldwell Banker Town & Country; the clients you currently represent or have represented in the preceding 12 months; and persons who receive finder’s or referral fees for referring a party to the broker, or who make a referral pursuant to a contract with the broker.  Please note that sources of “promised” income are also economic interests.  Commission income is deemed promised when the sale is pending (i.e., the sale is in escrow).  However, having a listing on property does not constitute promised income.   (Clay Advice Letter, No. I-96-335, Bergman Advice Letter, No. A-93-297.)

Accordingly, you may not make, participate in making, or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will affect a source of income to you of $250 or more within 12 months before the decision.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The general rule enunciated in Thorner is that where a business entity in which the official has an economic interest makes a bid or a contract or is preparing to make a bid or a contract, a financial effect on the business entity is reasonably foreseeable.  Your questions indicate that you and other agents of Coldwell Banker Town & County intend to take advantage of the business opportunities that will arise as a result of the development at Hidden Creek Ranch (e.g., becoming a listing or buyers’ agent when homes or commercial development built under the specific plan are put on the resale market; becoming a listing agent for home owners who want to sell their existing homes in order to purchase new homes built under the specific plan; becoming a referring source for resale listings for one or more merchant builders; opening a New Home Sales Division; selling parcels owned by the seven separate owners).  Therefore, it is reasonably foreseeable that approval of the specific plan will have a financial effect upon you and Coldwell Banker Town & Country, a potentially disqualifying source of income to you.  In addition, if a former or current client of yours, who is a disqualifying source of income as discussed above, is planning to sell or buy a home or commercial property as a result of the development at Hidden Creek Ranch, it is reasonably foreseeable that approval of the specific plan will have a financial effect on your client, an additional potentially disqualifying source of income to you.

Materiality
Once you have established that an effect is reasonably foreseeable, you must determine whether that effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interest.  A person or business entity is directly involved in a decision before an official’s agency when that person or entity initiates, is the named party in, or is the subject of the proceeding concerning the decision.  (Regulation 18702.1(b).)  Your facts do not indicate that you have an economic interest directly involved in the decision.

Approval of the specific plan may have an indirect material effect on a current or former client who plans to sell or purchase residential or commercial property as a result of the development at Hidden Creek Ranch.  For individuals, the appropriate standard to determine 

materiality is contained in regulation 18702.6 (copy enclosed).  The effect of a decision on an individual who is a source of income will be material if:

  “(a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

    (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”  (Regulation 18702.6.)

Approval of the specific plan may have an indirect material effect on your employer, Coldwell Banker Town & Country or on a client that is a business entity.  For business entities, the appropriate standard to determine materiality is contained in regulation 18702.2 (copy enclosed).  The standards provided in the regulation are based on the financial size of the business entity in which the official has an economic interest.  For relatively small businesses, the effect a decision will be material if:

  “(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

    (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses in the amount of $2,500 or more; or

    (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

You must apply the standards set forth above to determine whether the decision to approve the specific plan will have a material effect upon one of your financial interests.  The City of Moorpark is 12.4 square miles in area and is currently developed with approximately 7,447 single family dwelling units, 1,164 multi-family dwelling units, and approximately 15 acres of commercial space.  As proposed, the specific plan would allow for the development of 3,221 dwelling units and 21.5 acres of commercial space.  Given the magnitude of the proposed development, it appears likely that you, Coldwell Banker Town & Country and your clients who plan to buy or sell as a result of the development will be materially affected by the city council decision to approve the specific plan.

Finally, approval of the specific plan may have a material effect upon you.  For public officials, the appropriate standard to determine materiality is contained in regulation 18702.1(a)(4).  The effect of a decision is material on a public official if:

  “The decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12-month 

period ....”   (Regulation 18702.1(a)(4).)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Graduate Legal Assistant, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not confer the immunity provided by formal written advice.  (Regulation 18329(c)(3).)


�  The amount of the value of gifts is adjusted biennially.  Currently, a donor of a gift or gifts aggregating $290 or more is a potentially disqualifying financial interest.





