                                                                    May 15, 1998

Debbie Rodgers Teasley

District Manager

Coldwell Banker Town & Country

205 W. Los Angeles Ave.

Moorpark, California  93021

 Re:  Your Request for Advice

         Our File No. A-97-545(a)
Dear Ms. Teasley:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTION
You are a real estate agent with Coldwell Banker Town & Country and you have no present or intended future relationship with the sellers or developers of Hidden Creek Ranch.  Under these circumstances, do you have a conflict of interest in city council decisions related to the development of Hidden Creek Ranch?

CONCLUSION
It is reasonably foreseeable that such decisions will affect your employer; therefore, you will have a conflict of interest if the effect of the decisions are material.  To determine whether the effect will be material, you must apply the standards set forth in regulation 18702.2.

FACTS
In 1997, you were elected to the Moorpark City Council (“city council”).  You are also a licensed real estate agent with Coldwell Banker Town & Country (“Coldwell Banker”).  You are employed by the company as the district manager for an office in Moorpark and an office in Simi Valley, a neighboring city.  Your offices conduct residential resale transactions.  Neither office has a new homes or commercial division.  Coldwell Banker is one of 29 real estate firms with Moorpark listings, and it is one of 86 real estate offices currently participating in the Simi Valley/Moorpark Multiple Listing Service. 

A 4,322 acre area commonly known as Hidden Creek Ranch (“Hidden Creek”) is presently within unincorporated territory.  A specific plan for Hidden Creek is pending before the city council.  If the specific plan is approved, proceedings to annex Hidden Creek to the city would be initiated.  As proposed, the specific plan would allow for the development of 3,221 dwelling units and 21.5 acres of commercial space, to be built in phases over a period of 15 years.  Hidden Creek is wholly owned by Messenger Development Company (“Messenger”).  For the specific plan, there is multiple ownership.  Messenger owns 93 percent; seven entities or individuals own the remaining 7 percent.

On December 9, 1998, you received informal assistance from the Commission regarding whether you would have a conflict of interest in the decisions involving the Hidden Creek development.  You now state that in your previous request for advice, you posed hypothetical questions regarding potential conflicts of interest under six different factual scenarios: 

1) becoming a listing or buyers’ agent when homes or commercial development built under the specific plan are put on the resale market; 2) becoming a listing agent for home owners who want to sell their existing homes in order to purchase new homes built under the specific plan; 

3) becoming a referring source for resale listings for one or more merchant builders; 4) opening a New Homes Sale Division; 5) providing a market analysis of homes or land values; 6) selling parcels owned by the seven specific plan owners.  Regarding five of the factual scenarios, we advised you that you would have a conflict.  At this time, you do not think the scenarios are likely to occur.

Neither you nor your spouse have any financial interest in Hidden Creek or the proposed specific plan.  Neither Messenger nor any of the other seven specific plan owners has ever been a source of income to you or your spouse.  Neither you nor any agent in the Moorpark or Simi Valley office of Coldwell Banker has ever represented Messenger or any of the seven specific plan owners in a real estate sale or leasing transaction.  You have not been approached by anyone seeking to sell property within Hidden Creek.

ANALYSIS
General Rule
The purpose behind the conflict‑of‑interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the city council, you are a “public official” as defined in the Act.  (Section 82048.)

Economic Interests
An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on:

  “(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

    (c) Any source of income ... aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made.

    (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”


* * * *

(Section 87103(a), (c) and (d).)

You have an economic interest in any person, including your employer, who has been a source of income to you of $250 or more within the past 12 months.  (Section 87103(c).)  Regulation 18704.3 (copy enclosed) provides special rules for determining who are sources of commission income earned in a given sales transaction.  The following are deemed to be sources of income to a real estate agent within the meaning of section 87103(c):

  “(A) The broker and brokerage business entity under whose auspices the agent works;

    (B) The person the agent represents in the transaction; and

    (C) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”  (Regulation 18704.3(c)(3).)

You indicate that neither Messenger Development Co. nor any of the other seven specific plan owners has ever been a source of income to you.   Pursuant to the regulation, Coldwell Banker is a source of income to you.  As an employee and district manager, you also have an economic interest in Coldwell Banker under section 87103(d).  Accordingly, you may not make, participate in making, or use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will affect Coldwell Banker.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)

The foreseeability issue raised by your letter is whether it is substantially likely that Coldwell Banker will receive business as a result of the development of Hidden Creek.  In Thorner, the Commission considered whether it was reasonably foreseeable that a decision to lift a moratorium on new water connections would have a financial affect on a business that sold building supplies.  The Commission held that a financial effect on the business was reasonably foreseeable because the decision would stimulate building activity and the rise in building activity would create significant opportunities for the business to increase its sales.  Consistent with the Thorner opinion, we advised a real estate broker/city councilmember that, regarding a redevelopment decision, the foreseeability element was met where the councilmember indicated that he may pursue business in a redevelopment area in the future even though he did not manage, own property or represent any clients in the subject area at the time of the decision.
  (Mattas Advice Letter, No. A-94-173.)

Coldwell Banker conducts residential resale transactions in Moorpark.  It is reasonably foreseeable that the development of a significant number of new homes in Moorpark will eventually lead to an increase in the number of residential resale transactions in the area.  Such transactions may result either from homeowners selling their present homes to purchase new homes in Hidden Creek or from new homes being put on the resale market.  As the number of residential resale transactions climb, business opportunities for real estate businesses in the area will rise.  As a real estate business, Coldwell Banker will want to take advantage of the opportunity to increase its profits.  Thus, it is substantially likely that Coldwell Banker will receive business as a result of the development of Hidden Creek.

In our prior letter to you, we advised that it was reasonably foreseeable that decisions involving Hidden Creek would have a financial effect upon Coldwell Banker because your questions demonstrated an intent to take advantage of business opportunities that would arise as a result of the new development.  At the present time, you do not anticipate that Coldwell Banker or its agents will engage in any of the factual scenarios described in your previous letter and that such activity is speculative.  Nevertheless, we presume that Coldwell Banker will continue to conduct residential resale transactions in the Moorpark area.  As indicated above, it is substantially likely that the development of new homes in Moorpark will create business opportunities in the resale market for real estate businesses in the Moorpark area.  Accordingly, as long as Coldwell Banker plans to continue participating in Moorpark’s resale market, it is reasonably foreseeable that the development of Hidden Creek will have a financial effect on Coldwell Banker, which is a potentially disqualifying source of income to you.

Materiality
Once it is established that an effect is reasonably foreseeable, you must determine whether that effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interest.  Your facts do not indicate that you have an economic interest directly involved in the decision.  (Regulation 18702.1(b).)

Approval of the specific plan may have an indirect material effect on Coldwell Banker.  For business entities, the appropriate standard to determine materiality is contained in regulation 18702.2.  The standards provided in the regulation are based on the financial size of the business entity in which the official has an economic interest.  For relatively small businesses, the effect of a decision will be material if:

  “(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

    (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

    (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

To determine whether the decision to approve the specific plan will have a material effect upon Coldwell Banker, you must apply the standards set forth above.  In our previous letter to you we advised that, given the magnitude of the proposed development, it appeared likely that Coldwell Banker would be materially affected by the city council decision to approve the specific plan.  However, this determination must be made by you.

Public Generally Exception
Even though an official’s economic interest may be materially affected by a decision, the official may still participate in the decision if the effect on the official’s financial interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)

Regulation 18703 defines the term “significant segment,” in pertinent part, as:

  “(1) Significant Segment: The governmental decision will affect a “significant segment” of the public generally as set forth below:


* * *

        (B) For decisions that affect a business entity in which the official has an interest as set forth in Section 87103, fifty percent of all business in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade or profession.  (Regulation 18703(a)(1)(B).)

Accordingly, the “public generally” exception will apply if the decisions involving Hidden Creek will affect 50 percent of all businesses in the city in substantially the same manner as Coldwell Banker.  The only clients for which Coldwell Banker provides services are those who buy and sell homes.  Thus businesses that will be affected in substantially the same manner as Coldwell Banker are those businesses that only provide services to those who buy and sell homes.  Since it is unlikely that such business constitute 50 percent of the businesses in Moorpark, it does not appear that the public generally exception will apply to your facts.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  On the other hand, we have advised that where a real estate broker would renounce any business in the redevelopment area, it would not be reasonably foreseeable that decisions involving the area would affect the official’s business.  (Libow Advice Letter, No. I-91-461.)





