                                                                    December 22, 1997

Michael Milich

City Attorney

City of Modesto

801 11th Street

Post Office Box 642

Modesto, California  95353

 Re:  Your Request for Advice

         Our File No. A-97-558
Dear Mr. Milich:

This letter is in response to your request for advice on behalf of Tim Fisher regarding the provisions of the Political Reform Act (the “Act”).
  Mr. Fisher is a member of the Redevelopment Agency of the City of Modesto (“Redevelopment Agency”), as well as a member of the Modesto City Council (“City Council”).  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  The Redevelopment Agency is currently involved in a large Plaza Project (“Project”).  One aspect of that project is a new administrative building.  If Mr. Fisher's architectural firm enters into an agreement to serve as a subcontractor for a potential bidder to complete the design and construction of the administrative building, as well as an adjacent parking garage, may 

Mr. Fisher influence the decision of the Joint Powers Agency (“JPA”) to award the contract?

2.   May Mr. Fisher participate in an upcoming decision by the City Council to approve the exterior design and interior layout of the administrative building by the architectural firm of McLarand, Vasquez & Partners, Inc. (“MV&P”)?

3.   May Mr. Fisher participate in other decisions related to the overall Project?

CONCLUSIONS
1.  Because Mr. Fisher’s firm may subcontract with a potential bidder on the remaining work to be done on the administrative building, he is prohibited from attempting to use his official position to influence this decision if it is foreseeable that the decision will have a material financial effect on his economic interests.  In addition, if Mr. Fisher’s architectural firm later becomes the subcontractor for the winning bidder on the contract, and if decisions related to the contract come before either board on which he serves, he may not make or participate in decisions related to any part of the contract.

2.  Because Mr. Fisher’s firm might be a subcontractor for a bidder on a contract for remaining work to be done on the administrative building, a vote approving or disapproving the MV&P contract could foreseeably have a material financial effect on his firm.  In addition, this action may have a material financial effect on Mr. Fisher’s clients.  Unless Mr. Fisher determines that this action in no way could have a material financial effect on his economic interests, or those of his clients,’ he may not participate in or influence this decision.

3.   Whether Mr. Fisher may participate in other decisions related to the overall Project would depend on the particular facts of each situation, and those facts are not given here.  

Mr. Fisher should take care to ensure that he does not make, participate in making, or otherwise use his official position to influence a governmental decision in which it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his economic interests.  

FACTS

The Redevelopment Agency is governed by a seven member board.  Mr. Fisher is one of those seven members, as well as a member of the City Council.  Mr. Fisher was elected to the City Council in November 1996.  He is one of three partners in an architectural firm doing business in the City of Modesto.  During the entire time that he has been on the City Council and has served as a member of the Agency, he has disqualified himself from any decision regarding the Project as a result of income he has previously received from a client in downtown Modesto.  That disqualification will end in December of 1997, twelve months after he last received income from that client.

The City of Modesto, the Redevelopment Agency, and the County of Stanislaus are currently moving forward on a plaza project via a Joint Powers Agency.  A centerpiece of the public portion of the Project is a joint administrative office building for the City and the County.  The administrative building is projected to cost approximately $38 million.  Immediately adjacent to the office building will be a parking garage of approximately 720 spaces.  The development of the administrative building, parking garage and a public plaza, are provided for in a separate agreement referred to as the Master Agreement.
  Under the Master Agreement, the City, the County, and the Redevelopment Agency have agreed that the JPA will construct the public portions of the Project on behalf of all the public agency parties to the Master Agreement.  The Master Agreement commits the City, the County, and the Redevelopment Agency to these aspects of the Project.  These entities’ only remaining authority with respect to the Project are approval of change orders which exceed the Project Budget, and certain financing aspects of the administrative building.  

The Master Agreement provides that the exterior design and interior layout of the administrative building will be completed by the firm of  MV&P.  Mr. Fisher is in no way involved with this firm.  The City Council will approve the final exterior and interior design prepared by MV&P.  The facts presented by you do not indicate what the consequences will be if  the City Council does not approve the final MV&P architectural plans, and what impact this might have on the remaining work to be done on the administrative building.  

The schedule for the administrative building anticipates that bids for the remaining work on the administrative building, which will include the design and construction of the building and parking garage, will be solicited in January 1998.  The contract will likely be awarded in mid‑February, 1998.  Mr. Fisher's architectural firm is being solicited by a potential bidder, ACME Construction (“ACME”) to serve as a subcontractor on this portion of the work.  ACME is one of eight bidders currently seeking pre-qualification from the JPA.  Under the terms of the Master Agreement, this contract is to be awarded by the JPA.  The JPA board is made up of the City Manager of the City of Modesto, the Mayor of the City of Modesto, another member of the Modesto City Council, the CEO of Stanislaus County, and two members of the Board of Supervisors of Stanislaus County.  Neither the City Council nor the Redevelopment Agency will be involved in this selection process.  However, if the bid that is accepted for the parking garage portion of the project exceeds the original budget, the Redevelopment Agency will determine how to proceed pursuant to section 4.1.2.2 of the Master Agreement.  In this case, the Redevelopment Agency would vote on whether to proceed with the parking garage as bid, to rebid the parking garage portion, or to redesign the project.

ANALYSIS
The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974. The purpose for the conflict‑of‑interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of both the City Council and the Redevelopment Agency, Mr. Fisher is a public official.  (Section 82048; Regulation 18700.)

Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

“(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 

(c) Any source of income ... aggregating $250 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103.)

Because Mr. Fisher has an investment worth one thousand dollars or more, and is also one of three partners in his architectural firm, he may not participate in any decision where his firm will be foreseeably and materially affected by the decision.  In addition, Mr. Fisher cannot participate in any decision that will foreseeably and materially affect any client from which he has received $250 of income or more in the 12 months prior to any particular decision. 

An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)  

Awarding the Contract for the Design and Construction of the Administrative Building and Parking Garage by the JPA 

The Act’s conflict-of-interest provisions apply where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest,” and where the governmental decision will have a material financial effect on the interest.  (Section 87100.)  

You have indicated that the contract for the remaining design and construction of the administrative building and parking garage rests with the JPA, not the City Council or the Redevelopment Agency.  The JPA board is made up of the City Manager of the City of Modesto, the Mayor of the City of Modesto, another member of the Modesto City Council, the CEO of Stanislaus County, and two members of the Board of Supervisors of Stanislaus County.  

Mr. Fisher is not a member of the JPA board, nor does he serve in any capacity for the JPA board.  Thus, Mr. Fisher will not make, or participate in making, a governmental decision on this matter.  (Regulation 18700(b) and (c).)

However, Mr. Fisher is prohibited from attempting to use his official position to influence a governmental decision that will have a reasonably foreseeable material financial effect on his economic interests.  There are two rules governing this type of situation.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1 (a).)  The question, then, is whether the JPA is an agency “appointed by or subject to the budgetary control” of either the City Council or the Redevelopment Agency.  We conclude that it is not.  The Joint Powers Agreement entered into by the County of Stanislaus and the City of Modesto on December 17, 1996, provides the JPA is “a public entity separate from each of the Members.”  (Joint Powers Agreement at section 3.1)  Further, the JPA was not appointed by these entities, but was created by contract.  Lastly, the JPA’s duties and powers are clearly enumerated in the Joint Powers Agreement, and are subject to specific and limited review by the City Council and/or the Redevelopment Agency.

Mr. Fisher’s conduct will be governed by the second rule prohibiting a public official from using or attempting to use his or her official position to influence a governmental decision.  Regulation 18700.1(c) applies when the relevant government decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Regulation 18700.1(c).)  

It is reasonably foreseeable that the decision to award the contract will have a material financial effect on Mr. Fisher’s firm because his firm plans to bid on the subcontract.  As such, he is precluded from using his public office to influence this decision if it is indeed material.  The tests to determine whether a particular decision is material are found in Regulations 18702.1 and 18702.2 (copies enclosed).  Because the JPA board consists, in part, of colleagues that are also members of the City Council and/or the Redevelopment Agency, Mr. Fisher should review Regulation 18700.1 regarding his duties under the Act  (copy enclosed). 

Action by the Redevelopment Agency if the Parking Garage is Overbid
Mr. Fisher is required to disqualify himself from a particular decision before his agency if the foreseeable effect on his economic interests (his architectural firm) is material.  Regulation 18702.1 (copy enclosed) applies to determine materiality.  That regulation provides that the effect of a decision is material if any of several scenarios applies.  Two that are applicable here provide that an official must disqualify himself or herself if the business entity at issue has been a source of income to the official of $250 or more in the preceding 12 months and is directly involved in a decision before the official’s agency, or the official has a direct or indirect investment of $1,000 or more in a business entity that is directly involved in a decision before the official’s agency.  A business entity is directly involved in a decision before an official’s agency when that entity is the subject of a proceeding involving “the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the 

subject ... business entity.”  (Regulation 18702.1(b)(3).)

The Master Agreement provides that the Redevelopment Agency shall determine the course of action if, after construction bids have been received, the amount bid for the parking garage portion of the Project exceeds the original budget.  In that case, the Redevelopment Agency will decide whether to proceed with the parking garage as bid, to rebid the parking garage portion of the contract, or to cause the architect to redesign the project.  Because 

Mr. Fisher is a member of the Redevelopment Agency, he would be prohibited from making, participating in making, or otherwise using his or her official position to influence this decision if his architectural firm is chosen as the subcontractor for the winning bidder on the contract for the parking garage.  First, his architectural firm has been a source of income to him of $250 or more in the preceding 12 months.  Also, he presumably has a direct or indirect investment of $1,000 or more in the firm and he is a partner.
  A decision to proceed, rebid, or redesign the parking garage project would directly involve both the successful bidder and Mr. Fisher’s firm, the subcontractor, because his firm would be a subject of the proceeding.  Under these facts, it is foreseeable that this decision would have a material effect on his interest.  Therefore, Mr. Fisher would not be permitted to participate in any action by the Redevelopment Agency if the parking garage is overbid.

Approval of the Architectural Work by MV&P
The City Council will approve the exterior design and interior layout provided by MV&P.  The facts do not indicate the exact consequences if the Council disapproves the MV&P contract.  Because Mr. Fisher’s firm might be a subcontractor for a bidder on a contract for remaining work to be done on the administrative building, a vote approving or disapproving the MV&P contract could foreseeably have a material financial effect on his firm.  In addition, this action may have a material financial effect on Mr. Fisher’s clients.  Unless Mr. Fisher determines that this action in no way could have a material financial effect on his economic interests, or those of his clients’, he cannot participate in or influence this decision.

Other Facets of the Project
The Plaza Project as described by you involves many other development aspects, both public and private.  Mr. Fisher should take care to ensure that he does not make, participate in making, or otherwise use his official position to influence a governmental decision in which it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his economic interests.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.

We have advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which the official has no financial interest.  (Merkuloff Advice Letter, No. I‑90‑542; Huffaker Advice Letter, No. A‑86‑343.)  However, under some circumstances, a series of decisions may be too interrelated to be segmented.  (Miller Advice Letter, No. A‑ 82‑119.)  For example, if a decision concerning one portion of the Project could decide or alter a decision for which Mr. Fisher has a conflict of interest, then he would be disqualified as to both decisions.  (Nord Advice Letter, No. A‑ 82‑038; Scher Advice Letter, No. A‑88‑479.)  Further, where two decisions are alternatives, the decisions are too interlinked to be considered separately.  (Talley Advice Letter, No. A-96-123.)

To aid both you and Mr. Fisher, I have enclosed a copy of the Commission’s Guide to the Conflict of Interest Laws.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts presented have been summarized from your letter dated November 3, 1997, the Joint Exercise of Powers Agreement dated December 17, 1996, the Master Agreement approved July 22, 1997, and facts supplied by you in various telephone conversations.


�  The overall Project will include other features that will be privately developed under a Disposition and Development Agreement that is separate from the Master Agreement.  These features include a retail building, a cinema complex with retail space, and retail space along 10th street. 


�  However, Mr. Fisher may “make” or “participate in making” this decision in the future if the budget for the parking garage is overbid.  If this happens, he is governed by the rules as discussed below.





�  Please be aware that because Mr. Fisher has a greater than ten percent interest in his firm, his sources of income include the firm’s clients.  (Section 82030.)  If his pro rata share of income from any client is $250 or more in the twelve months preceding this decision, he must also consider whether it is foreseeable that the source’s interests will be materially affected by the decision.  If so, he must not make, participate in, or influence the decision.





