                                                                    December 30, 1997

Daniel S. Hentschke

City Attorney

City of Oceanside

300 North Coast Highway

Oceanside, California  92054

 Re:  Your Request for Advice

         Our File No. A-97-567
Dear Mr. Hentschke:

This letter is a response to your request for advice under the Political Reform Act (“the Act”)
 on behalf of Dick Lyon and Colleen O’Harra, regarding potential conflicts of interest arising out of their service on the Oceanside Community Development Commission.  

Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  Do the real property ownership interests of chairman Lyon and commissioner O’Harra

disqualify them from participating in any decisions of the Oceanside Community Development Commission regarding proposed projects in the redevelopment area?

2.  Do the financial interests of commissioner O’Harra’s husband disqualify her from participating in any decisions of the Oceanside Community Development Commission regarding proposed projects in the redevelopment area?

CONCLUSIONS
1.  Chairman Lyon appears to be disqualified from participating in decisions relating to the Catellus or Manchester projects, unless he can show that the foreseeable effects on his residential property is substantially similar to the effects on “the public generally,” as defined by regulation.  We do not have sufficient information to resolve that question, but offer guidance in identification and analysis of the pertinent facts.  Commissioner O’Harra’s interest in her residential real property would not disqualify her from participation in the decisions at issue, so long as she is satisfied that she may reasonably rely on the findings of an independent appraisal.

2.  The business interests of her spouse appear to disqualify commissioner O’Harra from any role in decisionmaking on any of the three projects at issue.

FACTS
The Oceanside Community Development Commission (the “commission”) is a public entity operating by virtue of Health and Safety Code §§ 34100 et seq.  The commission exercises the powers of a redevelopment agency created under the California Community Redevelopment Law, and the powers of a housing authority created under the California Housing Authorities Law.  The commission is composed of the mayor and city council of the City of Oceanside.  Commission chairman Lyon is the mayor of the City of  Oceanside.  Commissioner O'Harra is a member of the city council.

The redevelopment plan for the Oceanside Downtown Redevelopment Project was adopted in 1975 and amended in 1982.  This “redevelopment area” constitutes approximately one half of the land within the neighborhood planning area designated as "Townsite" in the city's general plan.  The redevelopment department does not have a current count of the number of residences in the redevelopment area.  According to the 1990 census, the Townsite had approximately 6,500 residential units.  Most of these units were occupied by renters, but between 1,000 and 1,500 units were owner occupied.  The redevelopment director believes these numbers to approximate the present situation for Townsite.

Two commission members own property interests within the redevelopment area:

Chairman Lyon owns an interest in a single‑family residence located at 600 South The Strand, and occupies the property as his personal residence.  The value of this interest is more than $1,000, and was acquired on July 15, 1997, as authorized by commission Resolution No.  97C‑26, which nonetheless added that the purchase “creates an appearance of impropriety.”

Commissioner O'Harra owns an interest in a residential condominium unit within a multi‑unit complex located at 600 North The  Strand, Unit 44, and occupies the property as her personal residence.  The value of the ownership interest is more than $1,000.  The ownership interest was  acquired before commissioner O'Harra took office in December, 1992.  The property has been held and occupied by commissioner O'Harra continuously since acquisition.

The property owned by each of these officials is more than 300 feet but less than 2,500 feet from the boundaries of three proposed development projects:

The Catellus proposal, which includes a hotel of approximately 300 rooms, a conference center, restaurants and retail shops, and multifamily residential townhomes of approximately 156 units in two complexes.

The Manchester project, which includes a major resort hotel of approximately 500 rooms, a separate conference/ballroom facility, and accessory retail shops.  The approximate gross area of this project is 520,000 square feet (excluding underground parking and mechanical areas.)

The OliverMcMillian project, a 16 screen theater complex with accompanying restaurant and retail space.

All projects are permissible under the general plan, local coastal plan, zoning ordinance and redevelopment plan, but are subject to discretionary governmental decisions by the commission including approval of land use permits, and a development and disposition agreement.  The projects are located on property owned in whole or in part by the commission.  

You retained Jones and Roach, Inc., professional real estate appraisers, to provide an analysis of the impact of these projects on the real property interests owned by chairman Lyon and commissioner O'Harra.  Robert Caringella, of Jones and Roach, concluded in a letter dated October 24, 1997 that:  (a) none of these projects will have a reasonably foreseeable impact of $10,000 or more on the property owned by commissioner O'Harra; (b) the Catellus and Manchester projects, but not the OliverMcMillian project, will have a reasonably foreseeable impact of $10,000 or more on the  property of chairman Lyon; (c) the impact on the property owned by chairman Lyon is substantially the same as the impact on other similar property within the redevelopment area.  

On October 31, 1997, you sent a letter to Mr. Caringella requesting clarification of certain conclusions contained in his earlier letter.  His response is contained in a letter dated November 5, 1997.  Mr Caringella confirmed the following; that the OliverMcMillian project would not have a reasonably foreseeable impact on the property owned by either official; that the reasonably foreseeable effects of the Catellus or Manchester projects on the property owned by commissioner O'Harra would not be material as defined by FPPC regulations; that the reasonably foreseeable effect of either of these projects on the  property owned by chairman Lyon would be material, but that the impact would be substantially the same as the impact on all other residential property in the redevelopment area.

In addition to her real property interest, Commissioner O'Harra also has certain financial interests arising from her spouse's recent reentry into commercial real estate sales, and his employment with —  and investments in — real estate businesses doing business in the redevelopment area.  These interests are summarized as follows:

(
Mr. O'Harra has a 20 percent interest in a corporation doing business as Lee & Associates Commercial Real  Estate Services (the  "Local Office").  By virtue of this interest he shares in the profits and losses of the corporation.  There are five shareholders. 

(
Mr. O'Harra serves as the part‑time office manager of the Local Office.  In  this capacity he is an employee of the Local Office.  His compensation is two and one‑half percent of the gross income of the Local Office.  His income from this employment was more than $10,000 but less than $ 100,000 in 1996.

(
 Mr. O'Harra is a sales agent with the Local Office earning commission income in addition to the income received as office manager.  He has within the past year earned commission income in excess of $250 as a result of listings in the  redevelopment area.  None of his sources of income is directly involved in any of the three projects at issue in this request.  However, one owns real property developed with retail shops and located within 300 feet of the OliverMcMillian project.
  This same source of income also owns property more than 300 feet and less than 2,500 feet from the site of the Manchester and Catellus projects.  This property is approved for residential development and would likely be affected in the manner specified by Mr. Caringella in his letters relating to the residential holdings of chairman Lyon and commissioner O'Harra.  The other sources of income own property located more than 300 feet and less than 2,500 feet from the sites of each of the proposed projects.  It is not anticipated that the projects will affect the value of the property in a material manner. 

(
Mr. O'Harra is also a 0.747 percent limited partner in a limited partnership called Lee & Associates Venture Capital Partnership NSDC, a California limited partnership (the "Limited Partnership.")  The Limited Partnership funded the opening of the Local Office.  According to Mr. O'Harra there are over one hundred limited partners in the Limited Partnership.  The Limited Partnership has no ownership interest in the Local Office but, by contractual arrangement, the Limited Partnership is entitled to split six percent of the gross annual income of that business.  As a result of this partnership interest, Mr. O'Harra receives 0.747 percent of six percent of the gross income generated from the Local Office.  His yearly income  is approximately $1,000 from this investment.  

(
The Local Office recently obtained a listing to sell property owned by Catellus in the community of  Ramona.  The  property is listed for sale at approximately $350,000.  If it sells, Mr. O'Harra would  receive 2.5 percent of the 6 percent commission earned by the Local Office.

Mr. O'Harra believes that the OliverMcMillian project will not have a significant impact on the value of existing property developed for commercial purposes in the redevelopment area, although it will bring more people into the downtown area, especially in the late afternoon and evening hours.  The appraiser was also asked for his opinion of the impact of this project on commercial property.  In a letter dated November 14, 1997, the appraiser concluded that the OliverMcMillian project will have a significant positive impact on commercial properties located within one block of the project.

Mr. O'Harra believes that the Catellus and Manchester projects, because of their  residential and hotel components, have the potential for a significant impact on commercial real estate in the redevelopment area.  Mr. O'Harra estimates that it is reasonably foreseeable that the projects combined will increase the gross income of Lee  & Associates by $25,000 per year, of which the majority would be attributable to the effect of the Catellus or Manchester projects.

ANALYSIS
Question 1.  The Officials’ Real Property Interests.
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A public official “makes” or “participates in making” a governmental decision when he or she votes on, approves, or otherwise makes use of his or her official position to influence the outcome of a governmental decision.  (Regulations 18700(b) and (c); 18700.1.)  

An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other interests, any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

Chairman Lyon is a public official as mayor of the City of Oceanside, and as ex officio member of the redevelopment commission whose decision is at issue here.  His interest in his newly acquired residence is concededly worth $1,000 or more.  Commissioner O’Harra is also a public official through her position on the city council and on the redevelopment commission.  Any discretionary approval, grant or denial of a land use permit, development agreement, zoning variance, or the like, is a governmental decision.  Accordingly, either or both of these officials  will have a disqualifying conflict of interest if a decision on any of the three projects would foreseeably have a material financial effect on his or her real property interest.

An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)  Since redevelopment decisions commonly have a financial impact on neighboring properties and property values, and are indeed intended to have such impacts, it would ordinarily be foreseeable that such decisions will have some effect on other properties within the redevelopment area.  (Wolfe Advice Letter, No. A-95-121.)

The FPPC has promulgated regulations containing guidelines for determining the materiality of effects on real property interests.  Regulation 18702.1(a)(3)(D) characterizes as  material the effects of certain specified decisions on any real property within the boundaries of a redevelopment area, when: 

“(D) The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions: and real property in which the official has an interest or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

You indicated in your letter and confirmed by telephone that the decisions now before the commission do not include decisions referenced in Regulation 18702.1(a)(3)(D), which relate to formulation of the redevelopment plan itself, as opposed to decisions on specific projects to be built thereunder.  If this is the case, then properties within the redevelopment area, but outside the boundaries of any development projects, will not be considered to be directly affected by the decisions at issue.   Such property interests may still be indirectly affected, however, whereupon the materiality threshold is provided in Regulation 18702.3(a)(3):

 
  “(a) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

   
(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.”

A. Commissioner O’Harra
Subdivision (d) of Regulation 18702.3 sets out a non-exclusive list of factors considered in determining whether an effect is material under subdivision (a)(3).  Mr. Caringella appears to have taken these factors into account in concluding that none of the proposed projects would foreseeably have a material financial effect on commissioner O’Harra’s interest in her residence.  Evidence that there will be no foreseeable material financial effect can take the form of an independent appraisal.  (Johnson Advice Letter, No. A-96-025).  Thus an independent appraisal taking into account the factors listed in Regulation 18702.3 (d), and omitting no other pertinent factor, is appropriate evidence on which to rely when concluding that any foreseeable financial effect will fall short of the materiality threshold of Regulation 18702.3(a)(3).  

Commissioner O’Harra must bear in mind that her choice to participate in governmental decisions based on the results of an appraisal immunizes her under the Act only to the extent that reliance on the appraisal was reasonable.  (Gillig Advice Letter, No. A-96-150a.)  The FPPC cannot make factual findings on the sufficiency of the appraisal, or the reasonableness of commissioner O’Harra’s reliance upon it.  

B.  Chairman Lyon
The situation is different with chairman Lyon.  Mr. Caringella has concluded that the Catellus and Manchester projects would have a reasonably foreseeable financial effect of $10,000 or more on his real property interest.  We are aware of no evidence tilting the other way, and it would therefore appear that it is at least reasonably foreseeable that Mr. Caringella is correct on this point.  Mr. Caringella and chairman Lyon do not urge the contrary, but focus on the possible application of the “public generally” exception to the disqualification that normally follows a finding of foreseeable material financial effect.  Our analysis begins from the assumption that the chairman’s property interest is disqualifying unless the public generally exception applies.

As you recognize, “material financial effect” on a public official may be disregarded in conflicts analysis under the Act when the effect on the official is indistinguishable from the effect on the public generally.  Regulation 18703 sets out a two part test which must be met before a material financial effect on an official will be overlooked.  To summarize the regulation, the governmental decision at issue must affect a “significant segment” of the public generally, and the governmental decision must affect the official’s interest in substantially the same manner as it affects the public’s interest.  

The Buchert Advice Letter, No. A-91-569 (copy enclosed), considered circumstances similar, at least in outline, to those presented by chairman Lyon.  We concluded in that letter that if the construction of a shopping center would affect the officials’ interests in substantially the same manner as it would affect all residents of the jurisdiction owning homes within the same distance from the project site, and if this population constituted a significant segment of the public, the “public generally” exception would apply.  

Regulation 18703(a)(1)(A) defines a “significant segment” of the public as an affected population that makes up at least 10% of all persons or of all property owners living within the jurisdiction of the official’s agency.  We do not know how many residents of the redevelopment area (the commission’s jurisdiction) own homes at a distance from the projects equal to or less than the distance of chairman Lyons’ property.  Nor can we determine whether such persons are sufficiently numerous to amount to a “significant segment” of the population of the redevelopment area as a whole, since we do not know the population of the redevelopment area.  Chairman Lyon will have to acquire this population data before he can determine whether or not the regulatory criteria for exemption can be met.  

Mr. Caringella has offered an opinion that the effect on the chairman’s property would be substantially the same as the effects on similar property within the redevelopment project area.  However, there seems to be no data from which to conclude that a “significant segment” of the area’s population lives within the same radius of the projects as Chairman Lyon, who must resolve that question before proceeding further.  If chairman Lyon is able to show that a “significant segment” of the public shares his proximity to the projects, he will still have to decide whether his reliance on Mr. Caringella’s opinion is reasonable, as noted above in the discussion of commissioner O’Harra’s property interest. 

Question 2.  Commissioner O’Harra’s Business Interests.
A public official may have disqualifying financial interests originating in the financial interests of his or her spouse.  A public official has a financial interest in any business entity in which the official has a direct or indirect investment of $1,000 or more.  (Section 87103(a).)   An “indirect investment” is attributed to an official whose spouse owns the “direct” investment.  (Section 87103.)  Sources of income to the spouse aggregating $250 or more over the 12 months preceding the decision are also interests of the official because the official’s “income” is defined to include community property interests in the income of a spouse.
  (Section 82030(a).)   Section 82030 also provides that the income of an official includes a pro rata share of the income of any business in which her spouse owns an interest of 10 percent or greater. 

Mr. O’Harra has several interests in the Local Office that may create a disqualifying conflict for the commissioner.   Mr. O’Harra has an investment interest of $1,000 or more, owns 20 percent of the stock, and is an employee of the Local Office.  Commissioner O’Harra therefore has an (indirect) investment interest in this business which, to the extent it is a source of income to Mr. O’Harra,  is also a source of income to the commissioner.  In addition to the Local Office which employs him as a sales agent, Mr. O’Harra  must also count as  sources of income those persons who have paid him any commissions for these services.  (Regulation 18704.3 (b)(3).)  Such persons are, therefore, also sources of income to commissioner O’Harra, due to her presumptive community property interest in such income.  

Finally, although you have not told us whether Mr. O’Harra’s investment interest in the Limited Partnership amounts to $1,000 or more, you have indicated that the Limited Partnership provides him with an annual income of about $1,000.  Because of her assumed community property rights in that income, the commissioner must regard the Limited Partnership as, at least, a source of income to her.   

To decide whether any of these business interests pose a disqualifying conflict of interest, it is necessary to decide whether it is foreseeable that they would be materially affected by decisions on the proposed projects.  The Commission determines materiality of the effect of a decision on an official’s business interests by reference to two standards, whose use varies by whether the interest in question (income, investment, etc.) is directly involved in a decision or indirectly involved:

  “(b)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

  (3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1.)

You have provided us with no facts from which we might conclude that either the Local Office or the Limited Partnership would be directly involved in decisions on the proposed projects.  Since the Local Office earns income from commercial real estate transactions in and near the redevelopment area, and the Limited Partnership has rights to a percentage of such income, it is foreseeable that decisions on these projects could have financial effects on these businesses.  We therefore consider the potential materiality of any such effects under the standards given by Regulation 18702.2, defining material financial effects on business entities indirectly involved in a decision.  This regulation prescribes a number of materiality thresholds for businesses of different sizes.  From what you have told us, it appears that both the Local Office and the Limited Partnership would be governed by subdivision (g) of Regulation 18702.2, stating that an effect is material when:

“(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Mr. O’Harra has estimated that the Catellus and Manchester projects will foreseeably increase the gross income of the Local Office by $25,000 per year.  Assuming that the size of the business justifies application of the subdivision (g) standard, the foreseen effect is material, and for this reason alone commissioner O’Harra would be disqualified from any role in the decision on these two projects.  Neither Mr. Caringella nor Mr. O’Harra seem to have assessed the effect of the OliverMcMillian project on the Local Office or the Limited Partnership.  Until this question is resolved, it is not possible to decide on these grounds whether or not commissioner O’Harra may be disqualified from decisionmaking on the OliverMcMillian project. 

There are other grounds, however, for a conclusion that commissioner O’Harra may not participate in decisionmaking on the OliverMcMillian project.  You have told us that one of Mr. O’Harra’s sources of income owns commercial property located within 300 feet of the site of the OliverMcMillian project.  If the effect of the decision on that project is material to this source of income, commissioner O’Harra will be disqualified.  (Section 87103(c).)  If this source of income is an individual, Regulation 18702.6 establishes that the decision is material because the property is within 300 feet of the project boundaries.
   If the source of income is a for-profit business entity, materiality is defined by regulation 18702.2, employing the standard appropriate for the size of the business entity.  

As you have told us, Mr. Caringella has concluded that the OliverMcMillian project will “have a significant positive impact on commercial properties located within one block of the project.”  It will now be necessary for you to quantify that impact on the property at issue, and to measure that impact against the materiality thresholds prescribed by regulation 18702.2.


Finally, it seems possible that Catellus may itself become a source of income to commissioner O’Harra.  You have not told us who secured the Catellus listing for the Local Office.  If Mr. O’Harra is the agent representing Catellus in this listing, Catellus will become a source of income to him when the sale goes to escrow (Regulation 18704.3(c)(3)(B); Solely Advice Letter, No. A-93-107.)  In that case, as discussed above, Catellus becomes a source of income to commissioner O’Harra through her community property interests.  

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000—91015.  Commission regulations appear at title 2, sections 18000—  18995 of the California Code of Regulations.


�  The income from this source is commissions from leases at this commercial property.  The income to Mr. O'Harra from this source over the last year was less than $ 1,000 but more than $250.


�  Or $525, assuming the commission is not split with a real estate agent representing a buyer.


�  For purposes of analysis, we assume that the commissioner has a one hundred percent undivided interest in any income of her husband.


�  Strictly speaking, regulation 18702.6 defines materiality, in part, as measured by regulations 18702.3 and 18702.4.  Regulation 18702.3(a)(1) defines materiality by location of the property within 300 feet of the project.   





