                                                                    January 30, 1998

J. Dennis Crabb

Rollston, Henderson, Rasmussen & Crabb

591 Tahoe Keys Boulevard, Suite D8

South Lake Tahoe, California  96150

 Re:  Your Request for Advice

         Our File No. A-97-575
Dear Mr. Crabb:

This letter is in response to your request for advice on behalf of South Lake Tahoe City Councilmember Davis and the Lake Tahoe Visitors Authority regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

We received your original request for advice on December 18, 1995.  (File No. A-95-403.)  In January 1996, you were advised that the Commission was considering a regulation on the issues raised in your letter.  You agreed to wait until the regulation was adopted before receiving formal written advice.  The Commission last took action on the regulation in July 1996.  Since it appears that the regulation will not be adopted anytime soon, you have requested that we proceed with your initial request for advice.

QUESTION
1.  Is the Lake Tahoe Visitors Authority a local government agency under the Act?

2.  If so, may City Councilmember Tom Davis participate in decisions regarding the expenditure of funds raised through the city’s transient occupancy tax?

CONCLUSION
1.  The authority is a local government agency within the meaning of the Act since it was created pursuant to a joint powers agreement.

2.  Councilmember Davis may not participate in decisions regarding the expenditure of TOT funds if it is reasonably foreseeable that the decisions will materially affect his financial interests.  Each decision must be analyzed separately.


FACTS
The City of Lake Tahoe obtains approximately $7.6 million of its $17 million budget from a transient occupancy tax (the “TOT”).
  The TOT is currently set at 10 percent of which six percent goes to the city’s general fund, and two percent goes to the visitor promotion fund, and the remaining two percent goes toward the retirement of redevelopment agency bonds.

The funds deposited in the visitor promotion account equal approximately $659,000 annually and are managed, under contract, by the Lake Tahoe Visitors Authority (“authority”).  The authority was created pursuant to a joint powers agreement between the City of Tahoe, California and the County of Douglas, Nevada to promote tourism in the South Shore portion of the Lake Tahoe Basin.  The authority is composed of representatives from the City of Tahoe, the County of Douglas, the State of Nevada, the local California and Nevada Chamber of Commerce, and the local lodging association.  Currently, TOT funds support the general advertising and event promotion of the authority.  The city’s funds are allocated to the authority as a lump sum, and the authority makes all the decisions as to the specific uses of the funds.  Other services offered by the authority are paid for by the users and are available to all businesses in the jurisdiction.

Councilmember Davis is the chairman for the authority.  As chairman, Councilmember Davis represents the City of Tahoe.  The councilmember also owns a vacation rental management business.  As part of its management duties, the councilmember’s business collects TOT funds for the city.   The councilmember’s company is a partnership with three owners.  His company is retained by owners of property in the city.  The company then manages the property and takes a commission for the services.  Most of the tenants the councilmember finds for his company’s clients are obtained through the company’s labor, most of the revenue comes from clients obtained directly by the company, rather than those obtained through authority advertising or services.  There are approximately 8,000 transient lodging units in the city, 6,600 of which are motel rooms, 900 are vacation rentals managed by businesses, and 500 are vacation rentals managed by individual owners. 

ANALYSIS
Lake Tahoe Visitors Authority - Conflict of Interest Code
Section 87300 of the Act requires every state and local agency to adopt a conflict of interest code.  Section 82041 defines a “local government agency” as follows:

  “[A] county, city or district of any kind including school districts, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission, or agency of the foregoing.”

You have received informal advice that the appropriate factors for determining whether the authority is a local government agency are the factors set forth in the Commission’s Siegel opinion.  (See In re Siegel (1977) 3 FPPC Ops. 62.)  In the Siegel opinion, the Commission held that a nonprofit corporation formed for the purpose of acquiring and operating a water system was a public agency under the Act.  On its face, the nonprofit corporation appeared to be a private entity.  To determine the true nature of the entity for purposes of the Act, the Commission developed four criteria.  However, the Siegel factors are not applicable to your facts.  The Commission has traditionally treated entities formed pursuant to joint powers agreements between governmental entities as local government agencies.  We have advised that since such entities are clearly public, it is not necessary to apply the Siegel criteria to determine that they are public agencies within the meaning of the Act.
  (Siegel Advice Letter, No. A-81-015, Alperin Advice Letter, No. I-94-177.)  The visitors authority was created pursuant to a joint powers agreement between the City of Tahoe and the County of Douglas.  Accordingly, it is a local government agency.

As a public agency under the Act, the authority is required to adopt a conflict of interest code that sets forth appropriate financial disclosure categories for its members and any employees or consultants who engage in the decision-making process.  (Section 87302.)  This code must be submitted to the Commission for review and approval.  (Sections 87303, 82011(a).)  Furthermore, the members, and any employees or consultants of the authority with decision-making authority, are required to disclose their economic interests.  (Section 87302.)

Councilmember Davis - Other Conflict of Interest Provisions
Section 87100 of the Act prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they have a financial interest.  

“Public Official”
The term “public official” includes members of public agencies.  (Section 82048.)  Members of public agencies include salaried or unsalaried members of boards or commissions with decision-making authority.  (Regulation 18700(a)(1).)  A board or commission has decision-making authority if:

  “(A) It may make a final governmental decision;

    (B) It may compel a governmental decision; or it may prevent a governmental decision by reason of an exclusive power to initiate the decision or by reason of a veto which may or not be overridden; or

    (C) It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”  (Regulation 18700(a)(1).)

The authority manages the visitor promotion fund. The city’s funds are allocated to the authority as a lump sum, and the authority makes all the decisions as to the specific uses of the funds.  Because the authority makes final decisions concerning the specific use of the funds, it qualifies as a board or commission with decision-making authority.  As a member of the authority and as a member of the city council, Councilmember Davis is a public official for purposes of the Act.  As such, he may not make, participate in making, or use his official position to influence a governmental decision in which he has a financial interest.  (Section 87100.)

Financial Interests
Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or on any one of five enumerated interests including:  1) any business entity in which the official has a direct or indirect investment worth $1,000 or more, 2) any source of income aggregating $250 or more in value provided to, received by or promised to the official within 12 months prior to the time the decision is made; or 3) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Sections 87103(a), (c) and (d).)

Councilmember Davis has several economic interests that may be affected by specific expenditure decisions of the authority.  First, the councilmember has an ownership interest in a vacation rental management business.  Thus, he has an investment interest in the business that is presumably worth $1,000 or more.  (Sections 87103(a).)  As a partner, the councilmember also has a financial interest in the business within the meaning of section 87103(d).  In addition, the business is a source of income to the councilmember.  (Section 87103(c).)  Finally, the term “income” for purposes of section 87103(c) also includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater.  Therefore, along with the business, clients of the business are sources of income to the councilmember.  (Section 87103(c).)

Foreseeability
You would like to know whether it is reasonably foreseeable that expenditure decisions made by the authority will affect your financial interests.  Whether the financial consequences of a decision are reasonably foreseeable at the time the decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  We are unable to determine whether it is substantially likely that every expenditure decision made by the authority will affect the councilmember’s financial interests.  However, we suspect that many decisions made by the authority will have some effect on his financial interests since it is substantially likely that the transient lodging industry will benefit from programs that promote tourism.

Materiality
Once the official establishes that the effect of a decision is reasonably foreseeable, the official must then determine whether that effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect an official’s financial interest.   

The effect of a decision is deemed to be material if a source of income of $250 or more is directly involved in the decision.  (Regulation 18702.1(a)(1).)  A person or business entity is directly involved in a decision before the official’s agency when that person or entity initiates, is the named party in, or is the subject of the proceeding concerning the decision.  (Regulation 18702.1(b).)  In addition, the effect of a decision is deemed to be material if there is a nexus between the purpose for which an official receives income and the decision.  (Regulation 18702.1(a)(1).)  A nexus exists if the official receives income to achieve a goal or purpose that would be achieved, defeated, aided or hindered by the decision.  (Regulation 18702.1(d).)

A decision by the authority regarding the expenditure of TOT funds may have an indirect material effect on the councilmember’s company or clients of the company that are business entities.  For business entities, the appropriate standard to determine materiality is contained in regulation 18702.2.  The standards provided in the regulation are based on the financial size of the business entity.  For relatively small businesses, the effect of a decision will be material if:

  “(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

    (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses in the amount of $2,500 or more; or

    (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

A decision by the authority may have an indirect material effect on clients of the councilmember’s company who are individuals.  The appropriate standard to determine 

materiality as to an individual is set forth in regulation 18702.6.  The effect of a decision on an individual who is a source of income will be material if:

  “(a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

    (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”  (Regulation 18702.6.)

To determine whether an expenditure decision made by the authority will materially affect the councilmember’s economic interests, the councilmember must apply the standards set forth above.  You indicated that our advice in the Conners Advice Letter, No. I-95-127 can be construed to prohibit Councilmember Davis from participating in all of the expenditure decisions made by the authority.  In the Conners letter, we advised that the effect of each decision must be analyzed separately to determine whether a conflict exists.  Therefore, in each expenditure decision made by the authority, the councilmember must determine whether it is reasonably foreseeable that the decision will affect his financial interests.  If the foreseeability element is met, the councilmember must then determine whether the effect of the decision is material by applying the regulatory standards set forth in this letter.

Public Generally Exception
If the effect of a decision upon an official’s financial interest is material, the official may still participate in the decision if the decision will affect a significant segment of the public in substantially the same manner as it will affect the official’s financial interest.  A decision will affect a significant segment of the public if the decision will affect 50 percent of all businesses in the jurisdiction the official represents, so long as the segment is composed of persons other than a single industry, trade or profession.  (Regulation 18703(a)(1)(A)(iii).)  You were advised in a previous advice letter that the public generally exception in regulation 18703 does not apply to decisions concerning the specific expenditure of TOT funds.  (Crabb Advice Letter, No. I-95-278.)

An alternative application of the public generally exception is contained in regulation 18703.2 which provides that an industry may constitute a significant segment of the public if the industry is a “predominant industry” in the official’s jurisdiction.  The purpose behind this provision is to accommodate officials in jurisdictions where the local economy is based upon one industry.  In previous advice letters, we have construed this exception narrowly.  (Woods Advice Letter, No. A-94-164.)  We do not generally apply this exception to jurisdictions in which numerous industries are active, even where one industry is the largest of those doing business in the jurisdiction.  (Swallow Advice Letter, No. A-86-229.)  This exception most clearly applies in the “company town” context.  (Holmer Advice Letter, No. A-86-051.)  You have not provided facts that suggest that the transient lodging industry is the “predominant industry” in South Lake Tahoe.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts contained herein incorporate facts contained in the Crabb Advice Letter, No. I-95-278.


�  This approach has been applied in the following advice letters:  Greenfield Advice Letter, No. A-95-079; Boyce Advice Letter, No. I-87-179; Wasser Advice Letter, No. I-87-157.  The Lesser Advice Letter, No. A-91-305 is inconsistent with this advice and is, therefore, superseded.





