                                                                    August 18, 1998

Charles S. Vose

Oliver, Vose, Sandifer, Murphy & Lee

The Park

281 S. Figueroa Street, Second Floor

Los Angeles, California  90012-2501

 Re:  Your Request for Advice

         Our File No. A-97-578(a)
Dear Mr. Vose:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
   You are the City Attorney for the City of Downey, and are seeking advice on behalf of Councilmember Gary P. McCaughan, M.D., who has authorized this request.  

I.  QUESTION
May Councilmember McCaughan take part in the City Council’s upcoming decision whether to initiate litigation to enforce the lease between the City and the Downey Community Hospital Foundation?
  

II.  CONCLUSION
Based upon your opinion that the most likely litigation scenario will have no impact, financial or otherwise, on Dr. McCaughan’s economic interest, we conclude that it is not reasonably foreseeable that the decision about whether to initiate litigation to enforce the Lease will have a material financial effect on that interest.  Therefore, Dr. McCaughan does not have a conflict in that particular decision.

III.  FACTS
We have previously provided informal assistance to you on this matter.  (Vose Advice Letter, No. I-97-578.)  This statement of facts is drawn from your advice request which led to that informal assistance, your follow-up advice request (dated April 30, 1998), and several subsequent telephone conversations between you and me.  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  
The City of Downey is a charter city located in the southern area of the county of Los Angeles.  In the 1950's and again in the 1960's matters regarding creating or supporting a municipal hospital were presented before the City Council.  During this time period, the hospital changed the nature of its operation from proprietary to nonprofit and the Foundation was incorporated to manage the hospital.

The City and the County of Los Angeles, by agreement dated May 23, 1967, entered into a joint powers authority agreement to create a City of Downey Community Hospital Authority ("DCHA") for the construction and maintenance of a hospital within the City.  Thereafter, by separate agreements the City leased a parcel of real property to the DCHA and, in exchange, the DCHA agreed to construct the hospital upon the parcel and lease it back to the city.  By agreement dated October 16, 1968, the City leased back to the Foundation the hospital and its related property for a term of 35 years.
In 1983, after a dispute arose regarding an amendment to this lease, the City and the Foundation entered into a mutual settlement and release agreement and a new lease.  Under the 1983 lease, the City and Foundation entered into a new long-term relationship for an initial term of 55 years and an option for an additional 44 years.  The 1983 lease recites numerous public purpose reasons for the lease and requires the Foundation to make a lease payment of $1 per year.  Under the terms of the 1983 lease, the Foundation warrants that it was, and would remain during the entire term of the lease, a nonprofit corporation in compliance with applicable federal and state laws.  The Foundation agreed to operate the hospital for the primary benefit of the residents of the City in all reasonable respects and to give preferences in admitting City residents in non-emergency situations, with certain exceptions.  The Foundation is allowed to form new corporations and transfer its assets and activities to such corporations so long as such transfers do not violate the 1983 lease or the Foundation's charitable purposes as set forth in its articles of incorporation.
The 1983 lease also designates the City Mayor, City Council and City Manager as 

"ex-officio members" of the Foundation's Board of Directors, without the right to vote and with a limited right of inspection as necessary to determine the performance of the warranties in the lease.
In June of 1994, the Foundation instituted a corporate reorganization from which the following resulted and which give rise to the issues currently facing the City:
A.  DCH Health Services Corporation, a California nonprofit public benefit corporation, became the sole member and parent corporation of the Foundation.

B.  The Foundation became the sole and exclusive shareholder of DCH Insurance Services, Inc., a for-profit corporation that is licensed as a third party administrator for employer self-insurance plans.

C.  The Foundation became the fifty percent shareholder of CareMore, Inc., a California for-profit corporation and medical office management services company.  The Foundation also became the owner of fifty percent of the limited partnership interests in CareMore Medical Management Company, a California limited partnership whose purpose is to execute joint contracts with HMOs for "one stop shopping" of health care services.  CareMore, Inc., is the general partner of CareMore Medical Management Company, Ltd.  A group of physicians who make up CareMore Medical Group own the other fifty percent of CareMore, Inc. and the other fifty percent of the limited partnership interests in CareMore Medical Management Company.

Since being elected to the City Council, Dr. McCaughan has not participated or voted on hospital issues that come before the City Council.  Dr. McCaughan's wife was an employee of the hospital as a nurse.  On this basis, Dr. McCaughan has abstained from voting.  She is no longer an employee.  As such, this conflict will be eliminated once a period of twelve months has expired from the date of her leaving the employment of the hospital.  Dr. McCaughan now desires advice from the FPPC as to whether he has a conflict of interest in the upcoming vote by the City Council whether to initiate litigation to enforce the lease between the City and the Foundation due to his business activities relating to the hospital.  

Councilmember McCaughan is an anesthesiologist.  Although Dr. McCaughan utilizes the hospital for serving his patients, all billings and payments for such services are done without the direct involvement of the Foundation.  Dr. McCaughan works for a separate company, Guardian, as an independent contractor when serving his patients.  Dr. McCaughan is not an owner or officer of this company.  Guardian and the Foundation, which operates the hospital, have entered into an arrangement whereby Guardian is the exclusive provider of anesthetic services at the hospital.  There is no payment made to or received by either the Foundation or Guardian in connection with this arrangement.  

Dr. McCaughan does not receive any direct income or payments from DCH Health Services Corp., DCH Insurance Services, Inc., CareMore, Inc., or CareMore Medical Management Company.  However, CareMore, Inc., acts as the administrative agent for third party payers (such as insurance companies) and Guardian receives reimbursement from these insurance companies through CareMore, Inc.  A portion of the income received by 

Guardian is indirectly attributable to the reimbursement paid through CareMore, Inc. for patients seen by Dr. McCaughan.  
As to the ongoing controversy about the Foundation’s compliance with the lease, you tell us that the primary issue is public access to the Foundation’s operations for oversight purposes.   The Foundation’s contracting practices, such as its contract with Guardian, is not an issue.  You expect that the most likely litigation scenario involves a suit for declaratory relief regarding the provisions of the lease, and/or a suit for specific performance of the lease’s provisions.   You are of the opinion that such litigation, whether it occurs or not, will have no impact, financial or otherwise, on Guardian or other contractors of the Foundation.  

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 Dr. McCaughan will have a disqualifying conflict of interest with regard to governmental decisions about initiating litigation to enforce the lease between the Foundation and the City if the decision will have a reasonably foreseeable and material financial effect on his economic interest(s) which is distinguishable from the effect on the public generally.

B.  Identifying economic interests. 
1.  Introduction.
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

A business entity in which a public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which a public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to a public official if the gifts aggregate to $290 or more within 12 months prior to the decision;

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  

(Section 87103; Regulation 18702.1(a)(4).)


2.  Dr. McCaughan’s economic interests.  

In our earlier advice, we identified Guardian as Dr. McCaughan’s only apparent economic interest, within the meaning of the Act.  (Vose, supra.)  Guardian is a source of income to Dr. McCaughan.  (Section 87103(c).)  (Please see Vose, supra, for a more detailed analysis of Guardian’s status as a source of income to Dr. McCaughan.)  In our telephone conversations since your follow-up advice request, you have confirmed that Dr. McCaughan has no financial connection with any of the entities (other than Guardian) mentioned in the statement of facts above (part III).
  

C.  Reasonable foreseeability and materiality.
Now that Dr. McCaughan’s economic interest has been identified, we turn to the fundamental question:  will the decision to initiate litigation to enforce the lease between the City and the Foundation have a reasonably foreseeable material financial effect on the Guardian, Dr. McCaughan’s economic interest?  

Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a reasonably foreseeable financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

Guardian will not be directly involved in the upcoming decision about litigation.  (See Regulation 18702.1(b).)  However, Guardian will be indirectly involved in the decision.  An entity with which it has a contract, the Foundation, would be a party to the litigation, and the litigation would involve the facility at which Guardian performs the services it is obligated to perform under the contract with the Foundation.  The potential litigation, therefore, has consequences for Guardian.  

However, these consequences for Guardian give rise to a conflict of interest, under the Act, for Dr. McCaughan only if they are reasonably foreseeable to be material in a financial sense.  (Sections 87100, 87103.)  Since Guardian, a business entity, is indirectly involved, the standards for evaluating whether a financial consequence is material are found in Regulation 18702.2.  That regulation prescribes alternative standards, depending upon the size of the business entity.  We are assuming that subsection (g) of Regulation 18702.2 applies to Guardian; we strongly urge you and Dr. McCaughan to review Regulation 18702.2 to confirm that the assumption is valid.  Subsection (g) provides:  

   “(g)  For any business entity not covered by subdivisions (a), (b), (c), (d), (e) 

or (f):

   (1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  

Thus, if it is substantially likely (Thorner, supra) that the decision about whether to initiate litigation to enforce the lease between the City and the Foundation will result in any of the standards set out in Regulation 18702.2(g) being true for Guardian, Dr. McCaughan will have a conflict of interest.  

You have told us the controversy between the City and the Foundation centers on public access to the Foundation’s operations for oversight purposes, and that the Foundation’s contracting practices, such as its relationship with Guardian, is not at issue between the City and the Foundation.  You have given us your opinion that the most likely litigation scenario, a suit for declaratory relief and/or specific performance, will have no impact, financial or otherwise, on Guardian, or other contractors of the Foundation.  If this indeed is true, then we conclude that it is not reasonably foreseeable that the decision about whether to initiate litigation to enforce the lease will have a material financial effect on Guardian, and that Dr. McCaughan does not have a conflict in that particular decision.  (Please see again footnote 2, above.)   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  We stress most emphatically that our advice is limited to this particular question only—this advice does not apply to other or broader decisions in which Dr. McCaughan may take part that involve the City’s relationship with the Foundation or the hospital.  For example, you have told us that the City-Foundation-Hospital situation “is a very controversial issue within the community and there are numerous occasions when citizens appear at Downey Council Meetings to request various action by the City Council with respect to the Foundation and the operation of the Hospital.”  (Your letter of April 30, 1998.)  This advice is not applicable to governmental decisions about the “various action[s]” to which you also refer in your April 30th letter.  Each governmental decision in which 


Dr. McCaughan takes part must be analyzed on its own merits.   


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a Member of the City Council, Dr. McCaughan is a public official for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  You have indicated that CareMore, Inc., acts as the administrative agent for third party payors (such as insurance companies) and Guardian receives reimbursement from these insurance companies through CareMore, Inc.  A portion of the income received by Councilmember McCaughan from Guardian is therefore indirectly attributable to the reimbursement paid through CareMore, Inc.  This raises the question of whether CareMore, Inc., is a financial interest to Dr. McCaughan.  For purposes of the Act, income  “passes through” a business entity to a person, on a pro rata basis,  if the person owns 10 percent or more of the business entity.  (Section 82030.)  Since Dr. McCaughan is an independent contractor, with no equity stake in Guardian, none of the income Guardian receives from third parties, such as CareMore, is considered (under the Act) to pass through Guardian to him in a way that is attributable to any given third party.     








