                                                                    January 22, 1998

Phillip S. Cronin

County Counsel

County of Fresno

2220 Tulare Street, Fifth Floor

Post Office Box 1549

Fresno, California  93716

 Re:  Your Request for Advice

         Our File No. A-97-579
Dear Mr. Cronin:

This letter responds to your request on behalf of Supervisor Oken for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May Supervisor Oken take part in governmental decisions by the Fresno County Board of Supervisors (Board) about the defense of lawsuits in which the County and Supervisor Oken as an individual are named defendants, including possible indemnification for general and/or punitive damages?

II.  CONCLUSION
A public official may make, participate in making, and influence a governmental decision about whether he or she will be provided with a defense or indemnification for damages where the agency is obligated to provide the defense and indemnification if the public official was acting within the scope of his or her employment.  A public official may also take part in this threshold decision about whether he or she was acting within the scope of his or her employment.  Supervisor Oken will be able to take part in decisions about whether he will be provided a defense and indemnification for general damages claims because the County is obligated to provide such if he was acting in the scope of his employment.  However, Supervisor Oken will not be able to take part in decisions about whether he will be provided a defense and indemnification for punitive damages claims because the County is not obligated to provide them even if he was acting within the scope of his employment. 

III.  FACTS
Each member of the Board has an administrative assistant, which is not a civil service position.  Supervisor Oken’s former administrative assistant has filed two separate lawsuits arising out of her employment with the County.
Suit No.1 - Overtime
In the first suit, the assistant originally pleaded three causes of action against the County arising out of allegedly earned but unpaid overtime.  In the first amended complaint, she has added two causes of action against the Supervisor personally.  In these new causes of action, she alleges the extra hours were worked pursuant to an implied contract with Supervisor Oken to help him with private duties, including his business and his political campaign.  The new complaint seeks contract damages against Supervisor Oken.

Suit No.2 - Wrongful Termination
The assistant subsequently filed a second suit against the County and Supervisor Oken.  This suit alleges that the County terminated her employment, in violation of public policy, for refusing to engage in political campaigning for the Supervisor and for complaining about being asked to do so.  (The complaint also alleges that plaintiff complained about having to engage in this campaign activity.)  The suit further alleges that Supervisor Oken asked plaintiff to campaign for him both on County time and on her own time.  The complaint seeks punitive damages against him.

The complaint includes several other alleged causes of action against Supervisor Oken only.  These include: (1) intentional interference by the Supervisor with plaintiff’s economic relationship with the County (including punitive damages); (2) negligent interference with the same (again including punitive damages); (3) breach of implied contract (repeating the allegations added to the first suit), and (4) quantum meruit (again repeating the allegations added to the first suit).

IV.  ANALYSIS
A.  Introduction. 

The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a public official,
 Supervisor Oken will have a disqualifying conflict of interest with regard to governmental decisions about the lawsuits in question if the decisions will have a reasonably foreseeable and material financial effect on a financial interest which is distinguishable from the effect on the public generally. 

B.  Financial interests. 

The Act’s conflict-of-interest provisions apply only if a public official has a financial interest in the governmental decisions at issue.  (Section 87100.)  Here, Supervisor Oken has been named in two lawsuits as a defendant in his individual capacity.  In at least one of the lawsuits, the plaintiff seeks punitive damages from the Supervisor.  As an individual defendant, this litigation presents the possibility of significant, if not catastrophic, personal expenses for Supervisor Oken in the form of attorneys’ fees and potential liability for judgments which may be awarded against him.  

Under the Act, a public official has a financial interest in a governmental decision if the reasonably foreseeable effect of the decision is that the personal expenses, income, assets, or liabilities of the public official or his/her immediate family will increase or decrease by at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).) 

The Board will soon make decisions about the litigation, which will include whether to provide a defense to Supervisor Oken, and perhaps eventually whether to indemnify him for damages, general and punitive, which may be awarded against him.  These decisions will have important financial consequences for Supervisor Oken.  If the Board votes to provide him a defense, he need not pay attorneys’ fees.  If the Board votes to indemnify him in the event that damages are eventually awarded, he need not pay these damages personally.  It is virtually certain that the attorneys’ fees that Supervisor Oken will or will not have to pay will exceed $250 in any 12-month period.  Similarly, if general or punitive damages are awarded, they are virtually certain to exceed $250.  Therefore, Supervisor Oken has a financial interest in the Board’s decisions about the litigation, within the meaning of the Act.  (Section 87103; Regulation 18702.1(a)(4).)  

C.  Making, participating in making, and influencing governmental decisions.    

1.  Summary of previous advice. 

The next issue is whether Supervisor Oken will be making, participating in making, or influencing the Board’s decisions about the litigation if he takes part in those decisions.  (Section 87100.)  Two regulatory exceptions to the definition of “making,” “participating in making,” and “influencing” governmental decisions make this question more difficult than it might seem at first glance.  

The Commission has determined that public officials must be able to make, participate in making, and influence decisions affecting their own compensation and the terms and conditions of their own employment or contract.  (Schectman Advice Letter, No. A-87-226.)  This policy accommodates the reality that public agencies are employers and must, acting through public officials who are themselves employees, make an employer’s decisions.  Without this policy, public agencies would be unnecessarily hamstrung in making these important and unavoidable decisions.  

Therefore, the Commission adopted Regulation 18700(d)(3), which provides that a public official does not, for purposes of the Act, make or participate in making a governmental decision if the action relates to the official’s “compensation or the terms or condition of ... employment or contract.”  Similarly, Regulation 18700.1(b)(3) provides that a public official is not, for the purposes of the Act, influencing a governmental decision where the matter involves “his or her compensation or the terms or conditions of his or her employment.”  

These two exceptions have formed the basis of our advice about decisions regarding litigation in which public officials are named as individual defendants.
  In general terms, that advice has been that, in certain circumstances, a defense and indemnification are part of the “terms and conditions” of public employment.  Therefore, a public official who takes part in such decisions about himself or herself is not disqualified from “making,” “participating in making,” or “influencing” governmental decisions because of the regulatory exceptions.  

At least three justifications for this conclusion have been offered.  In Schectman, supra, we advised that indemnification for general and special damages awarded against public employees acting within the scope of their employment was a matter subject to collective bargaining, and was therefore a term or condition of employment.  In Skolnick, supra, we advised that a defense and indemnification were “fringe benefits” of the type normally considered to be part of an employee’s compensation under the Act.  In Smith, supra, we advised that defense for and indemnification against general or special damages claims was part of the terms and conditions of public employment because a public employer is obligated to provide such if the employee was acting within the scope of his or her employment.  (See Section 825(a).)  

The Smith Letter also addressed, for the first time, the issue of punitive damages.  We advised that decisions about defense against and indemnification for punitive damages did not fall within the regulatory exceptions because government agencies are not obligated to defend against and indemnify for such damages.  (Cf. Section 825(a), which obligates an agency with regard to general or special damages claims against an employee acting within the scope of employment, with Section 825(b) and Section 995.2, which merely permit, in certain circumstances, indemnification for punitive damages.)  

In sum, the Smith Letter advised that a public official could take part in governmental decisions about whether he or she should be provided with defense and indemnification for general and special damages claims, but not in decisions about whether he or she should receive the same for punitive damages claims.  Dixon, supra, reiterated and applied the clear distinction first drawn in Smith.  In both advice letters, the result depended on the distinction between the Government Code’s provisions for obligatory defense and indemnification for general or special damages claims arising from the scope of employment, and the permissive authorization for defense and indemnification against punitive damages claims.  In the former case, it makes sense to view defense and indemnification as a term or condition of employment.  In the latter case, the extraordinary nature of punitive damages takes defense and indemnification for them outside the expectations of the employment relationship.  

Three other advice letters reached essentially the same result, but did so using less-than-clear language.  In Skolnick, supra, and Glasman, supra, and Pilot, supra, we advised that if any statute, ordinance, or charter provision permits the payment of an official’s attorneys’ fees for the defense of a legal matter relating to acts within the scope of the official’s public employment, we will consider the payments to be in the nature of compensation from the city or to be related to the official’s terms and conditions of employment.  In all three letters, we advised that this meant a public official could take part in decisions about whether he or she would be provided a defense and indemnification for general damages claims, but could not take part in such decisions about punitive damages claims.  

In the Pilot Letter, we superseded the Dixon Letter to the extent it advised that a public official could not take part in defense and indemnification decisions unless the agency was obligated to provide the defense and indemnification if the public official was acting within the scope of his or her employment.  We did not supersede the similar advice in the Smith Letter.  

2.  Current Advice.  

If any statute, ordinance, or charter provision permits the payment of an official’s attorneys’ fees for the defense of a legal matter relating to acts within the scope of the official’s public employment, we will consider the payments to be in the nature of a term or condition of employment.  (Pilot, supra.)  On the other hand, a public official may not take part in decisions about providing a defense or indemnification for punitive damages, even in instances where a statute or ordinance permits the government agencies to indemnify against such damages.  (Ibid.)  

Two important policy considerations underlie this distinction.  First, there is a strong public policy favoring defense and indemnification of public employees who are sued for acts within the scope of their employment.  The statutory scheme for defense and indemnification of public employees serves an important public policy purpose: to ensure that public employees “zealously execute” their duties, unhindered by fears of ruinous personal liability.  (Johnson v. State of California (1968) 69 Cal. 2d 782, 791-792 [73 Cal. Rptr. 240].)  However, “[i]n contrast to the indemnification policy for general and special damages for conduct with the scope of employment, public policy does not promote public entity payment of judgments against employees for punitive damages.”  (Smith, supra, citing 59 Ops. Atty. Gen. (1976) 204, 210.)  

Second, the larger context of this advice is whether Supervisor Oken will have a disqualifying conflict of interest.  If he is indeed broadly disqualified under these circumstances, a potentially troublesome consequence results.  A party disappointed by a public body’s decisions could respond by suing the individual member or members he or she perceives to be “against” him or her.
  Faced with such a suit, the public official(s) named in the suit would naturally seek a defense and indemnification from the body.  However, if seeking such defense and indemnification results in broad disqualification of the member(s) with regard to the litigation and perhaps to the matters underlying the litigation, the disappointed party could “shift the balance of power” of the public body merely by bringing a perhaps only remotely plausible legal action.  Needless to say, we are loath to give advice which in any way encourages abusive litigation.  On the other hand, receiving a defense and being indemnified for damages is a significant personal financial benefit.  The exorbitant costs, both monetary and emotional, of modern litigation are widely understood.  Therefore, allowing a public official to influence and vote on such decisions involving himself or herself reasonably leads to questions of conflict of interest.

With these policies in mind, we advise that a public official may make, participate in making, and influence a governmental decision about whether he or she will be provided with a defense or indemnification for damages where the agency is obligated to provide the defense and indemnification if the public official was acting within the scope of his or her employment.  Where such defense and indemnification are obligatory if the public official was acting within the scope of his or employment, we will consider the payments to be in the nature of a term or condition of employment.  As such, the exceptions in Regulation 18700(d)(3) and 18700.1(b)(3) will apply, and a conflict of interest will not result from the public official’s participation in the decisions.   

Thus, as a general rule, a public official like Supervisor Oken will be able to take part in decisions about whether he will be provided a defense and indemnification for general damages claims, because his agency is obligated to provide such if he was acting in the scope of his employment.  (See Section 825(a).)  However, Supervisor Oken will not be able to take part in decisions about whether he will be provided a defense and indemnification for punitive damages claims because his agency is not obligated to provide them.  (See Sections 825(b), 995.2.)   As we advised in Smith, supra, an agency must separate deliberations and decisions about general or special damages from those about punitive damages.
  

In summary, the status of our previous advice letters on this matter is as follows: 

(
Pilot, Glasman, and Skolnick, supra, are superseded to the extent that they advise that a public official may take part in decisions about whether he or she will have a defense and indemnification under a statutory scheme which merely permits defense and indemnification.  

(
The Biggs Advice Letter, No. A-94-338 remains superseded to the extent it advises that a public official may not take part in decisions about whether he or she was acting within the scope of his or her employment.  

(
Dixon, supra, which had been superseded in Pilot, supra, is reaffirmed.  

(
Smith, supra, is affirmed in its entirety.  

(
Schectman, supra, is affirmed.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.  

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations.  All statutory references are to the Government Code, unless otherwise noted.


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a County Supervisor, Supervisor Oken is a public official for purposes of the Act.


�  See Schectman, supra; Smith Advice Letter, No. A-87-305; Kenefick Advice Letter, No. A-90-091; Skolnick Advice Letter, No. I-91-240; Glasman Advice Letter, No. A-91-345;  Dixon Advice Letter, No. A-92-227;  Biggs Advice Letter, No. A-94-338;  Pilot Advice Letter, No. A-97-265.   


�  See, e.g.,  Smith, supra.  There, three members of a board of education voted to remove a superintendent; the other two members voted to retain the superintendent.  The ex-superintendent promptly sued the board and the three members who voted against him.  We cast no dispersions upon the ex-superintendent or his motives in bringing the suit.  We merely point out that if broad disqualification results from defense and/or indemnification of the members, then the plaintiff/ex-superintendent would have shifted the balance of power on the board as it considered decisions about the litigation.  


�  To whatever extent such a separation is arbitrary or difficult to implement, please note that the distinction is inherent in the scheme established by the Tort Claims Act.  (Cf. Section 825(a), with Sections 825(b) and 995.2.)  





