                                                                    January 29, 1998

Bryan LeRoy

Burke, Williams & Sorensen, LLP

3200 Park Center Drive, Suite 750

Costa Mesa, California  92626-7149

 Re:  Your Request for Informal Assistance

         Our File No. I-97-592
Dear Mr. LeRoy:

This letter is in response to your request for informal assistance on behalf of Lake Forest Planning Commissioner Susan Miller regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Informal assistance does not provide the requestor with the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)

QUESTIONS
1.  Is the commissioner’s interest in the common property located near the applicant’s project an “economic interest” sufficient enough to trigger a potential conflict of interest?

2.  If so, what is the extent of the economic interest (i.e., just the common area property closest to the project site or all common area property) and what is the method used to determine whether the decision will affect that economic interest?

CONCLUSIONS
1.  The commissioner’s interest in the common area property is a potentially disqualifying interest if it is worth $1,000 or more.

2.  The extent of the economic interest is all of the common area property.  Assuming the commissioner’s interest in the common property is worth $1,000 or more, the effect of the decision will be material if any part of the common area property is within 300 feet of the project.


FACTS
You are the assistant city attorney for the City of Lake Forest.  You have been authorized by Susan Miller to seek written advice regarding her duties under the Act.  Susan Miller is the newest member of the Lake Forest Planning Commission.  

Several years prior to Commissioner Miller’s appointment, the County of Orange approved general plan amendments, zoning changes, and development agreements for an extensive commercial development project called Pacific Commercentre.  The city upon incorporation in 1991 inherited these land use decisions.  In fact, Lake Forest kept the same general plan and zoning as approved by the county.  Pacific Commercentre is now well into its implementation stage which, under local law, requires additional approval of use permits and site development permits for design and construction elements.

Commissioner Miller owns a residence within the Serrano Park Community immediately adjacent to the site.  Her personal residence is between 300 and 2,500 feet from the nearest boundary of property that includes Pacific Commercentre.  However, the Serrano Park Community Association (“homeowners’ association”) owns common property that abuts or is at times within 2,500 feet of the Pacific Commercentre project, depending upon the particular development application.  The homeowners’ association’s clubhouse is within 300 feet of Pacific Commercentre property.  The common property also includes swimming pools, tennis courts, park and picnic sites, and a great deal of open space, all at varying distances from the Pacific Commercentre property.  There are 593 homes within Serrano Park Community and all are equal undivided owners of the common property held by the homeowners’ association.  Consequently, Commissioner Miller holds a 1/593 interest in the common property.  Additionally, the commissioner is the current uncompensated president of the board of directors of the homeowner’s association.

Any potential future decision by Commissioner Miller would likely involve the approval, denial, or conditional approval of a site development permit or use permit which necessarily must be consistent with existing general plan and zoning regulations.

ANALYSIS
Conflict of Interest, Generally

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Lake Forest Planning Commission, Commissioner Miller is a “public official” as defined in the Act.  (Section 82048.)

Financial Interest

An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any one of five enumerated financial interests including any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)  Section 82033 defines an “interest in real property” as follows:

  “Any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.”

Commissioner Miller has an interest in real property that may be affected by decisions concerning the Pacific Commercentre project.  She owns a residence within the Serrano Park Community immediately adjacent to the project site.  In addition, as a homeowner, she is entitled to the use and enjoyment of the common areas within the Serrano Park Community owned by the Serrano Park Community Association.  Under section 82033, the commissioner’s interest in the common areas may constitute a beneficial “interest in real property” for disqualification purposes if it is worth $1,000 or more.  (Field Advice Letter, No. A-94-106.)

Accordingly, Commissioner Miller may not make, participate in making, or use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will affect her interests in real property worth $1,000 or more.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  We consider the development of land in a given area to have a reasonably foreseeable effect on surrounding property in the immediate vicinity.

Materiality
Once an official establishes that an effect is reasonably foreseeable, the official must then determine whether the effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or 

indirectly affect the official’s economic interest.  You have not provided any facts that indicate the commissioner’s interest in real property will be directly involved in the decisions concerning the Pacific Commercentre.

However, decisions regarding the project may have an indirect effect on Commissioner Miller’s real property interests.  With respect to real property, regulation 18702.3 provides that the effect of a decision is material if any of the following apply:

  “(1) The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official’s real property interest.


* * *

    (3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

        (A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

        (B) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18702.3(a), emphasis added.)

To determine whether a decision will affect property that falls between 300 and 2,500 feet from a particular project, the official must consider specific factors set forth in regulation 18702.3(d).  In certain circumstances, a decision may materially affect property that is located beyond a 2,500 foot radius of the boundaries of the project.  (Section 18702.3(b).)

Commissioner Miller’s personal residence is between 300 and 2,500 feet away from the nearest boundary of the project.  Therefore, she must determine whether a decision involving the project will have a reasonably foreseeable financial effect by applying the standards set forth in regulation 18702.3(a)(3).

You indicate that the common property abuts or is at times within 2,500 feet of the project, depending upon the particular development application.
  We will assume that Commissioner Miller’s interest in the common area property is worth $1,000 or more.  If any part of the common property is within 300 feet of the project, the effect of the decision will be deemed to be material and the commissioner must disqualify herself from the decision.  (Regulation 18702.3(a)(1).)  If no part of the common property is within 300 feet of the project, but is instead between 300 and 2,500 feet from the project, the commissioner must apply the standards set forth in regulation 18702.3(a)(3) to determine whether the effect of the decision will be material.  

Please note that regulation 18702.3 does not require the commissioner to cumulate the effect of a decision on her residence with the effect of the decision on her interest in the common area property to determine materiality.  (See e.g., Hennessy Advice Letter, No. I-95-330.)  However, if either her residence or common area property is affected by a decision as discussed above using the appropriate materiality standard, she must disqualify herself from the decision.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  For purposes of section 18702.3, the boundaries of the property which is the subject of a decision are the boundaries of the redevelopment project area whenever the decision is a redevelopment decision to designate the survey area, to make findings of blight, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions.  (Regulation 18702.3(e).)  For other types of decisions, we have advised that the boundaries of the property which is the subject of the decision are the boundaries that have been set by application or some other documented action of the city.  (Krauel Advice Letter, No. I-92-118.)





