                                                                   January 15, 1998

James Markman

Richards, Watson & Gershon

Number One Civic Center Circle

Brea, California  92821

 Re:  Your Request for Advice

         Our File No. A-97-593
Dear Mr. Markman:

This letter is in response to your request for formal written advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Is it reasonably foreseeable that a decision whether Brea Disposal takes the City of Brea’s garbage directly to the dump rather than to a transfer station will have a material financial effect on Councilman Simonoff's source of income, BZ Disposal?

2.  Is it reasonably foreseeable that a decision by the city council or the finance committee pertaining to the performance or terms of the Agreement between the city and Brea Disposal will have a material financial effect on Councilman Simonoff’s source of income, BZ Disposal?


CONCLUSIONS
1.  It is not reasonably foreseeable that a decision whether Brea Disposal takes the City of Brea’s garbage directly to the dump rather than to a transfer station will have a material financial effect on Councilman Simonoff’s source of income, BZ Disposal.

2.  We cannot conclusively answer this question since it is a hypothetical and all material facts cannot be foreseen.  However, general guidance is provided below. 
FACTS
You are the City Attorney for the City of Brea and have been authorized by Mr. Marty Simonoff, a member of the Brea City Council, to seek formal advice pursuant to Government Code Section 83114(b) and 2 Cal. Code Regs. Section 18329(b).  The advice sought pertains to the permissibility under the Political Reform Act of Councilman Simonoff's participation in decisions pertaining to the performance of the franchise agreement between the City of Brea, an Orange County city, and Taormina Industries Inc., d.b.a. Brea Disposal for the collection, transportation, recycling, composting, and disposal of solid waste, recyclable and compostable materials.

Mr. Marty Simonoff is a member of the Brea City Council and a member of the Brea City Council Finance Committee.  The Finance Committee makes recommendations to the city council pertaining to items with monetary ramifications.  He is also a salaried employee of BZ Disposal Services, Inc., (hereinafter “BZ Disposal”).  Councilman Simonoff neither participates in the company's profits, nor does he receive any compensation related with the company's revenues such as a bonus.  Councilman Simonoff has no ownership interest in BZ Disposal.

BZ Disposal is a private family owned company.  BZ Disposal has one exclusive refuse franchise with the City of Lakewood in Los Angeles County.  BZ Disposal also has refuse collection routes in the cities of Gardena, Torrance and Los Angeles, all in Los Angeles County. BZ Disposal does not have any refuse routes in Orange County.  Councilman Simonoff acknowledges that BZ Disposal cannot apply for a franchise in the City of Brea under Government Code Section 1090 so long as Mr. Simonoff is both a Brea councilman and an employee of BZ Disposal.  To Councilman Simonoff's knowledge, no representative of BZ Disposal has ever expressed an interest in providing refuse services within the City of Brea.

Councilman Simonoff's job title is "general manager."  As general manager, his sole job responsibility is to oversee BZ Disposal's exclusive franchise with the City of Lakewood. Councilman Simonoff is the liaison between the City of Lakewood and his employer, BZ Disposal.  For example, he reviews customer complaints and rate changes and ensures that BZ Disposal fulfills its obligations under the franchise agreement with the City of Lakewood. Councilman Simonoff neither supervises any employees nor does he participate in any management decisions pertaining to the company's operations.  During the last twelve months, he has received $250 or more in salary payments from BZ Disposal.  Accordingly, BZ Disposal is a source of income to Councilman Simonoff.

The City of Brea has an exclusive franchise agreement ("Agreement") with Taormina Industries Inc., d.b.a. Brea Disposal.  Taormina Industries is a wholly owned subsidiary of 

Republic Industries, Inc., a Delaware Corporation.  Republic Industries also owns a transfer station within the County of Los Angeles.  The transfer station charges all refuse haulers a fee to deposit refuse at the transfer station.  You were informed and believe that all refuse haulers are charged the same amount to use the transfer station.  BZ Disposal deposits the refuse collected in the City of Lakewood at the transfer station owned by Republic Industries.  Councilman Simonoff knows of no statement made by any representative of Republic Industries that the amount of BZ Disposal transfer station fees could in any way be related to Councilman Simonoff's activities in his capacity as a City of Brea councilman.

The Agreement between the City and Brea Disposal
  is for a term of twenty years.  The Agreement commenced on August 1, 1996, and extends through and including December 31, 2016.  The Agreement provides that Brea Disposal has the "exclusive right and obligation of collecting, transporting and disposing of all municipal solid waste, recyclables, green waste and construction debris" and for "providing temporary bin/roll-off services in residential, commercial, construction, and industrial areas within the City of Brea" in accordance with the Agreement and Article I of Chapter 12 of the Brea City Code.

Among the decisions that may be anticipated are decisions pertaining to the performance of the Agreement by Brea Disposal.  Because the performance of the Agreement is fact specific, one cannot predict the array of decisions that may be made by the city council.  Notwithstanding, the Agreement provides guidance and sets forth the duties and obligations of Brea Disposal and the city.  If the circumstances warrant, the Agreement gives the city, and therefore the city council, authority to make decisions in the following areas:

1.  Section 8.E. of the Agreement provides that the compensation paid to Brea Disposal by the city is to be adjusted annually pursuant to an "adjustment formula" set forth in the Agreement. The rate adjustment must be approved by the city council.  In addition, Brea Disposal can petition the city council for an adjustment in compensation to avoid undue hardship or material impairment of Brea Disposal's ability to provide the level and quality of service specified in the Agreement.

2.  Section 11 of the Agreement sets forth the remedies for breach of the Agreement. Section 11.E. provides for immediate termination of the Agreement by the city under certain circumstances.

3.  Section 17 provides that the city manager, at the city's sole option, may hold a public hearing to review Brea Disposal's performance and quality of service.  If any noncompliance 

with the Agreement is found, the city, through the city council, may direct Brea Disposal to correct the inadequacies.

4.  Section 18 provides that the city manager, at the city's sole option, may conduct an administrative hearing to review the refuse collection and recycling system and services.  The review provides a forum to discuss the feasibility of providing new services, the application of new technologies, customer complaints, rights of privacy, amendments to the Agreement, developments in the law, and new initiatives for meeting or exceeding Assembly Bill 939's goals and regulatory constraints.  This list is not exhaustive and other topics may be discussed as determined by the city or Brea Disposal.  Based on the discussion, the city, through the city council, may require that Brea Disposal provide additional services within a reasonable time for reasonable rates and compensation.

If any of these issues surface, the final decision, in most cases, will be made by the city council.  In addition, the city council finance committee makes recommendations to the entire city council pertaining to rates and other items of financial interest pertaining to the Agreement. Again, Councilman Simonoff is a member of that committee.

On January 9, 1998, you informed us by telephone that a specific decision involving the Agreement was to be before both the finance committee and the city council.  The decision regarded whether Brea Disposal should take the city’s refuse directly to the dump near to town or haul the refuse a substantially further distance to a transfer station and then to the dump. 

ANALYSIS
Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Economic Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, among other things, any source of income of $250 or more or a business entity where the public official is employed.  In this case, Mr. Simonoff has a financial interest in BZ 

Disposal where he is employed.  Your facts do not indicate that Brea Disposal or Republic Industries is a source of income to Mr. Simonoff.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

You seek guidance regarding a specific governmental decision and the decisions regarding the Agreement generally.  We can provide you with formal advice as to the specific governmental decision.  However, we cannot comment conclusively on the more general questions.  As you stated in your request for advice, “Because the performance of the Agreement is fact specific, one cannot predict the array of decisions that may be made by the city council.”  Therefore, we cannot give you formal advice as stated earlier.  Nonetheless, we can provide general guidance on this issue.  

Your request states that BZ Disposal cannot and would not be interested in providing services for the City of Brea.  If this remains true, then the only connection between any decision regarding the Agreement and Mr. Simonoff’s employer, BZ Disposal, is the fact that the City of Brea’s current disposal company, Brea Disposal or Taormina Industries Inc., is a subsidiary of Republic Industries, Inc.  Republic Industries, Inc., owns a “transfer station” that BZ Disposal uses in the County of Los Angeles.  However, it is your understanding that the rates charged for use of the transfer station are uniform and could not be affected by Mr. Simonoff’s actions on the city council.  

If the above remains true, then the decision whether to take the city’s trash directly to the dump does not have a reasonably foreseeable effect on BZ Disposal.  In fact, if the above remains true, it is unlikely that any governmental decision by the city council or finance committee would have a reasonably foreseeable effect on BZ Disposal.  However, without any other factual scenario specifically before us, we cannot make a conclusive determination.

Materiality
With regard to the specific factual scenario before us there is no need to discuss the materiality standard since the foreseeability standard is not met.   However, other decisions regarding Brea Disposal may in the future meet the foreseeability standard.  Therefore, we will discuss the materiality standard to provide guidance in the future.  

Assuming foreseeability, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.



For example, a decision regarding the Agreement would indirectly affect BZ Disposal.  Therefore, Regulation 18702.2 provides the applicable standard of materiality (copy enclosed).

Please refer to that regulation to determine that exact standard.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  	For clarity, "Brea Disposal" refers to Taormina Industries Inc., d.b.a. Brea Disposal, a subsidiary of Republic Industries, Inc.





�  	“A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:


(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or:


(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.


(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)





