                                                                    February 2, 1998

Gregory V. Moser

Foley, Lardner, Weissburg & Aronson

402 West Broadway, 23rd Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. I-97-595
Dear Mr. Moser:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  Must the La Jolla Community Planning Association (“CPA”) adopt a conflict of interest code?

2.  Does Sherri Lightner have any liability for CPA’s failure to adopt a conflict of interest code?

3.  If the CPA must adopt a conflict of interest code, as a member of the CPA, what are Ms. Lightner’s disclosure and disqualification obligations?  Do these obligations change if 

Ms. Lightner becomes a member of the board of trustees of the CPA?

CONCLUSIONS
1.  We have not been provided sufficient information to determine if the CPA is a local government agency required to be designated in a conflict of interest code.  Additionally, you have not indicated that you are authorized to seek advice on behalf of the CPA or the applicable code reviewing body; we may only provide advice to persons (or entities) with duties under the Act or their authorized representative.  (Regulation 18329.)

2.  Given that we cannot determine if the CPA must be designated in a conflict of interest code, we cannot determine if a violation of the Act has occurred.  Additionally, this office does not offer advice concerning past conduct.

3.  Ms. Lightner will have the disclosure obligations set forth by the CPA’s conflict of interest code should one exist or be adopted or should the city’s code apply to the CPA.  Additionally, if Ms. Lightner is a public official (a fact we cannot determine from the facts presented), she would be subject to the Act’s disqualification requirements, as well.

FACTS
You are requesting advice on behalf of Sherri Lightner, a member of the CPA.  The CPA is a nonprofit corporation which has been recognized as the community planning committee for the La Jolla Community Plan Area of the General Plan of The City of San Diego, pursuant to San Diego City Council Policy No.600-24.
  Under that policy, the original bylaws for each community planning committee and the initial members and terms of each community planning committee shall be approved by resolution of the city council.  The policy provides that recognized committees are to participate in the preparation and implementation of community plans which form part of the general plan.

The CPA is the designated committee for the La Jolla area.  The bylaws that it files with the city include a map showing the boundaries of the community planning area for which it is responsible.  This is required by Policy No.600-24, as well as by CPA bylaws.

One of CPA’s stated purposes is to assist in the implementation of any adopted community land use plan in the community of La Jolla.  Additionally, the CPA is to advise the city council, planning commission and other governmental agencies in the initial preparation, adoption of, implementation of or amendment to the general or community plan.

CPA bylaws further state that the standing rules of the corporation must be consistent with San Diego City Council policies governing planning groups.  For example, the CPA meetings must generally meet the requirements of the Brown Act.  Thus, all meetings of the members or trustees shall be public and advance notice to the public is required for these meetings.  Regular and special meetings require 72 hours notice and business items are limited to those listed in the notice.  Closed sessions of the CPA are generally prohibited, except for personnel and litigation matters.  Public comments must be accepted at every meeting.  San Diego City Council Policy No. 600-24 requires that property owners and interested members of the public be given notice and an opportunity to be heard before a development proposal or other matter is considered by the CPA and before it makes its recommendations to the city council, planning commission or planning department.  The CPA bylaws also require that any member of the CPA who has an economic interest in any project before it must disclose the conflict and disqualify herself or himself from participating in decisionmaking as to that matter - a requirement of city council policy.

The CPA also generally complies with the Public Records Act.  The CPA keeps minutes of its meetings and records of its votes for submission to the city.  It annually files a report of its activities and plans as required by city council policy.  Also, one of the duties of the secretary of the CPA is to make the CPA records available to the trustees and general public.

City council policy defines the criteria for eligibility for both members and trustees of the CPA; it also defines the quorum requirements for CPA meetings. 

The City of San Diego provides some direct support for the activities of the CPA.  First, it requires its planning department to offer training to CPA trustees.  It also requires the CPA, as a condition of recognition, to include in its bylaws a requirement that CPA trustees attend planning department training sessions.  City council policy directs the planning department and the city manager to provide professional planning staff assistance as long as the CPA is engaged in the diligent pursuit of its purposes.  In practice, the city provides copies of plans of all proposed developments within the La Jolla community planning area to the CPA for its review and recommendations.  The CPA'S regular meetings are held in a city-owned facility located in a city-owned park.

You state that you are unaware if the CPA has adopted a conflict of interest code.

ANALYSIS
Question No. 1

You have not indicated that you are authorized to ask on behalf of the CPA whether the conflict of interest code provisions of the Act apply.  Moreover, as noted below, it is not necessary to address the conflict of interest code issue if Ms. Lightner is asking about her own obligations under the Act.  However, to provide you guidance, we offer the following general advice.
Section 87300 mandates,

“Every agency shall adopt and promulgate a Conflict of Interest Code pursuant to the provisions of this article.  A Conflict of Interest Code shall have the force of law and any violation of a Conflict of Interest Code by a designated employee shall be deemed a violation of this chapter.”

The term “agency” is defined in Section 82003 to mean any state agency or local government agency.  A “state agency” is defined in Section 82049 as every state office, department, division, bureau, board and commission, and the Legislature.  A “local government agency” is defined in Section 82041 as a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.  

Based on the above definitions, it is clear that the CPA is not a state agency.  However, because the definition of local government agency extends to subdivisions, departments, boards, and commissions, etc., of any city, the CPA may qualify as a local government agency for purposes of the Act.  If the CPA is a local government agency, it must be designated in a conflict of interest code.
  (Section 87300 - 87303; Harmon Advice Letter, No. I-92-084.)

The Commission has adopted a four-part factual test to determine if an entity such as an advisory board or commission is a local government agency.  (In re Siegel, (1977) 3 FPPC Ops. 62; In re Leach, (1978) 4 FPPC Ops. 48.)  This four-part test (referred to below as factors No. 1 - 4) is applied to the facts you have provided concerning the CPA as follows.

1.  Is the impetus for formation of the entity a government agency?

The City of San Diego, through its city council, adopted Council Policy No. 600-24 which has as its stated purpose “[the] establish[ment] [of] minimum standard operating procedures and responsibilities to govern the conduct of business of each community planning committee that is officially recognized by The City of San Diego to participate in the preparation and implementation of community plans ....”  Under this policy, the city appears only to direct certain procedures and responsibilities of committees that are recognized by the city and not to create them.  In your letter, you state that the CPA is a “recognized” committee, but you do not provide any information as to how, when and by whom the CPA was created.  Our only guidance is your comment that the CPA was “evidently formed solely for the purpose of becoming the recognized community planning committee for La Jolla - it had no prior corporate existence.”  (Your letter, pg.3.)  If the CPA was, indeed, formed exclusively to become a “recognized” committee under Council Policy No. 600-24 and the city council was involved in some way in its creation,
 we would conclude that the impetus for CPA’s formation occurred as a result of the official action of a local government agency, the City of  San Diego.
  Absent more facts, however, we are unable to make a determination as to CPA’s status under factor No. 1. 

2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?
You state that the city provides some training to the CPA trustees and provides planning staff assistance to the CPA (as long as it is “engaged in the diligent pursuit of its purposes”).  Additionally, the CPA conducts its meetings in a city-owned facility located in a city-owned park.  We assume these services are provided at no charge to the CPA although that is not clear from your letter.

Aside from the above, we have been given no information concerning the funding for the CPA.  We do not know the amount of annual revenue for the CPA, the source of that revenue or the percentage value of the city-provided services in relation to the total amount of CPA revenue on either an historic or annual basis.  As with factor No. 1 above, without more information regarding source of funding for the CPA, we cannot evaluate the CPA under factor No. 2.

3.  Is one of the principal purposes for which the entity is formed to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?
Article II, section 1 of the CPA bylaws describes the purposes of the CPA.

“The purposes for which this corporation is formed are those set forth in the Articles of Incorporation,
 and include ‘community planning activities for the community of La Jolla ..., to protect, improve, and beautify all areas of La Jolla ...,’ and ‘to conduct studies and to make comprehensive planning recommendations concerning land use in the community of La Jolla ....’”

Section 2 of this same Article states that one of the primary purposes of the CPA “shall be to advise the City Council, Planning Commission and other governmental agencies as may be appropriate in the initial preparation, adoption of, implementation of or amendment to the General or Community Plan ....”  The bylaws further state that the immediately preceding purpose is “done to provide city staff and project proponent the opportunity to respond to the comments or concerns and potentially resolve possible conflicts before the project is noticed for discretionary action.”  (Bylaws, Article II, section 2.)

In Siegel, the entity in question operated and maintained a public water system.  Since this service is commonly performed by municipalities, the Commission concluded that the entity in Siegel met factor No. 3.  Similarly, the CPA has been created to conduct studies, make recommendations and advise the city council and other governmental agencies regarding land use matters in the La Jolla area.  We view this activity as an integral to the city’s performance of its authorized duties and is, in essence, a delegation process by the city.  Moreover, pursuant to City Council Policy 600-24, the city encourages and supports (to some apparent monetary extent) community committees to provide this assistance through its recognition process.  For these reasons, we conclude that the CPA meets factor No. 3.

4.  Is the entity treated as a public entity by other statutory provisions?

You state that the CPA bylaws and city council policy require the CPA to comply with the Brown Act and the Public Records Act.  However, neither the CPA bylaws nor the city

 council policy would be considered statutory provisions as that term is used in factor No. 4.  (See In re Siegel, supra, pg. 6.)  

The answer to the inquiry posed by factor No. 4 is necessarily circuitous in this case.  The Brown Act and the Public Records Act require compliance by governmental entities.  Therefore, if the CPA is a local government agency, the Brown Act and the Public Records Act (and other laws, as well) would apply to regulate the conduct of the CPA.  However, until it is determined that the CPA is a local government agency, we cannot conclude that the Brown Act and the Public Records Act apply to the CPA; it is not logical to state that just because the CPA conducts its affairs in accordance with the aforementioned laws, the CPA becomes a local government agency.
  Thus, in this instance, we do not believe factor No. 4 is helpful in determining the CPA’s status.

Given the dearth of information concerning the creation of the CPA and its funding and revenue, we cannot offer additional guidance as to whether the CPA is a local government agency for purposes of the adoption of a conflict of interest code.

Question No. 2

Because we can make no determination as to whether the CPA is required to adopt a conflict of interest code, we can make no determination as to whether a violation of the Act has occurred.  Additionally, you ask us to advise as to Ms. Lightner’s “liability” in the event there had been a violation of the Act.  Since we are unsure if the Act has been violated, it is premature to comment as to liability for any violation.
  Moreover, we may only opine regarding one’s prospective duties and responsibilities under the Act; we would give no advice concerning other laws or obligations.  

Question No. 3

If the CPA is covered under a conflict of interest code which is approved by the code-reviewing body, Ms. Lightner’s disclosure obligations will be governed by that code as well as by the Act.  Obviously, if a conflict of interest code for the CPA does not exist or if the CPA is not covered in the city’s code, we cannot advise Ms. Lightner as to her obligations.  To the extent the CPA is subject to an existing conflict of interest code or must adopt one, that code is required to include provisions mandating designated employees to disclose information in accordance with Sections 87206 and 87207.  (Section 87302.)

Even if the CPA does not have or is not required to be included in a conflict of interest code, Ms. Lightner may still be considered a public official under the Act subject to the Act’s disclosure and disqualification rules.  Under Section 82048 and Regulation 18700(a), the term “public official” includes a member of a state or local government agency.  Under subdivision (a)(1) of Regulation 18700, a member of a state or local government agency includes a salaried or unsalaried member of a board or commission of the governmental agency possessing decisionmaking authority.  Therefore, even if the CPA is not a local government agency in and of itself, it may be considered a board or commission with governmental decisionmaking authority.
  If this is so, Ms. Lightner, as a member of the CPA, would be a public official.

Regulation 18700(a)(1) provides that a board or commission possesses decisionmaking authority whenever:

“(A)  It may make a final governmental decision;

(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”

Based on the information you have provided to us, the CPA does not have the ability to make a final governmental decision or to compel or prevent a governmental decision.  Therefore, the CPA does not meet the criteria of subdivisions (A) or (B), above.  And while both the City Council Policy No. 600-24 and the CPA bylaws indicate that the CPA will provide recommendations or comments to the city regarding land use issues involving the La Jolla area, you have not provided to us any evidence which establishes that the city regularly approves or adopts these recommendations and comments.  Consequently, we cannot determine if the CPA possesses decisionmaking authority under Regulation 18700(a)(1).  If the CPA were to meet the standard of subdivision (C), Ms. Lightner would be a public official and would be subject to all requirements and obligations of the Act.
  If the CPA does not possess decisionmaking authority

pursuant to the provisions of Regulation 18700(a)(1), it is solely an advisory committee and its members are not public officials.  (In re Rotman (1987) 10 FPPC Ops. 1.)

We would be happy to provide follow-up advice if you would like to supply the necessary information outlined above.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

         




Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:jlw



�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The CPA had no corporate existence prior to becoming the recognized community planning committee for La Jolla. 


�  We suggest that it is possible that the CPA may be subject to the city’s conflict of interest code.  (See Section 87301.)


�  Under Section 87303, no conflict of interest code shall be effective until it has been approved by the code-reviewing body.  If the CPA is a city agency, any question of the level of department which should be deemed an “agency” shall be resolved by the code reviewing body.  (See Sections 82011 and 87301.)


�  In Siegel, the Commission determined that the nonprofit corporation at issue was a local government agency because the city council had been intimately involved in its creation:  the idea for the corporation originated with the city council, and the city council took an active role in soliciting names of persons to become members of the corporation.  


�  The actions taken by the governing body for the city, the San Diego City Council, are considered actions taken by the city.


�  We were not provided a copy of the CPA Articles of Incorporation.


�  We note that much of the “purpose” language stated in the CPA bylaws is taken from provisions of the City Council Policy 600-24.


�  In the Cader-Thompson Advice Letter, No. A-97-393, we concluded that a committee could be advisory in nature (i.e., its members would not be public officials under the Act) even if it followed the notice and meeting requirements of the Brown Act. 


�  If the city had failed to adopt a conflict of interest code or to include the CPA in its code and if


Ms. Lightner had some legal responsibility for that omission, both actions would constitute past conduct; under Regulation 18329, the legal division of the FPPC may not advise as to past conduct.


�  As used in Regulation 18700, we interpret the terms “board” and “commission” broadly to include committees, associations and the like.  (See Cader-Thompson Advice Letter, No. A-97-393.)


�  We do not believe the analysis would be different for trustees of the CPA.


�  A public official is required to disclose all of his or her economic interests that could foreseeably be affected by the exercise of the official’s duties.  (Sections 87200-87313.)  In addition, no public official at any level of state or local government may make, participate in making, or in any way attempt to influence a governmental decision in which that official knows or has reason to know that he or she has a financial interest.  (Section 87100.)






