                                                                    January 30, 1998

Kimberly Smith

City Clerk

City of Cupertino

10300 Torre Avenue

Cupertino, California  95014-3202

 Re:  Your Request for Advice

         Our File No. A-97-596
Dear Ms. Smith:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION
Does councilmember Wally Dean have a conflict of interest in any votes affecting Symantec Corporation, when Symantec provides free office space to a non-profit corporation  managed by councilmember Dean?

CONCLUSION
Councilmember Dean will not have a conflict of interest simply because Symantec provides the non-profit corporation with free rent.  The answer might be different, however, if Symantec’s action has a direct and material financial effect on councilmember Dean or members of his immediate family.

FACTS
You are writing on behalf of Wally Dean, a member of the Cupertino City Council who is also the Chief Executive Officer of CityNet, a not-for-profit corporation that provides, through a computer bulletin board system, access to civic information of interest to residents of the City of Cupertino.  CityNet is managed by a board of directors in addition to its CEO.  CityNet enjoyed the use of some 400 square feet of space in a commercial building, donated to CityNet rent free by the building’s owner.  This space is used to house the computers that are essential to the service that CityNet provides. 

Symantec Corporation has now purchased this building, and has expressed a willingness to continue the prior arrangement, allowing CityNet to occupy its space in the building rent free.  However, both Symantec and Mr. Dean are concerned that this arrangement might give rise to a conflict of interest when, as a member of the city council, Mr. Dean may vote from time to time on matters affecting Symantec.

ANALYSIS
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to insure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

“No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A public official “makes” or “participates in making a governmental decision” when he or she votes on, approves, or otherwise makes use of his or her official position to influence the outcome of a governmental decision.  (Regulations 18700(b) and (c); 18700.1.)   Councilmember Dean is a public official under Section 82048, and we presume for purposes of this analysis that the decisions he anticipates will be “governmental decisions” within the meaning of the Act.

An effect of a decision is “reasonably foreseeable” if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.) 

An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on one of five economic interests specified in the Act.  For purposes of this letter, four such interests are potentially implicated:  (1) any business entity in which the official has a direct or indirect investment of $1,000 or more (Section 87103(a); (2) any business entity in which the official holds a management position (Section 87103(d); (3) any source of income to the official aggregating $250 or more over the 12 months preceding the decision.  (Section 87103(c); or (4) any donor of a gift or gifts to the public official aggregating (with inflator) to $290 or more in a calendar year.  (Section 87103(e).)  

We defer consideration of direct effects on councilmember Dean or his immediate family, and begin by evaluating the potential for financial effects on CityNet.

Councilmember Dean appears at first glance to have a financial interest in CityNet due to his management position as CEO under Section 87103(d), and also under Section 87103(a) if he has an investment interest of $1,000 or more in CityNet.  However, the provisions of Section 87103(a) and (d) apply only to interests in a “business entity,” a term defined at Section 82005 to include only for profit entities.  Since CityNet is a not-for-profit entity, any financial impact of a decision on CityNet is not considered in conflicts analysis under Section 87103(a) or (d).  

If Symantec provides rent free office space to CityNet, Symantec might be either a source of income or the donor of a gift to CityNet within the meaning of Sections 87103(c) or (e), assuming the statutory valuation thresholds of $250 or $290 (respectively) are met.
  These subdivisions operate in mutually exclusive fashion, since Section 87103(c) expressly governs income “other than gifts,” which are treated in subdivision (e).  But these subdivisions treat only income or gifts to the official as an individual.  Section 82030 defines the income of an individual to include the income of a “business entity or trust” in which the official owns an interest of 10 percent or more.  But since a non-profit corporation is neither a “business entity” (Section 82005) nor a “trust,” any income to CityNet will not be attributed to Mr. Dean.  

The result of all this is that gifts or income to CityNet cannot amount to a conflict of interest in councilmember Dean under Section 87103(c) or (e).
  

It remains to be determined whether or not a grant of free office space to CityNet would foreseeably have a material financial effect on councilmember Dean directly by, for example, saving him the expense of paying all or part of the rent out of his own personal funds.  Regulation 18702.1(a)(4) provides as follows:

“(4) The Official or Immediate Family — The decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12-month period.  Section 18702.1(a)(4) does not apply to a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.”

The Commission cannot make the purely factual determination of the foreseeable financial effects, on councilmember Dean, of any grant of free office space to CityNet.  If councilmember Dean, with knowledge of the pertinent facts, can conclude that the continued provision of free rent to CityNet will not foreseeably have a material financial effect on him or his immediate family, then he will not be disqualified from participating in governmental decisions affecting Symantec.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You have told us that councilmember Dean is not compensated by CityNet for his services and, from this, we presume that CityNet is not a source of income to councilmember Dean.


�  You have also asked about state political contribution laws.  Gifts and income are not “contributions” (Sections 82030(b)(1); 82028(b)(4)) and, in any event, your account indicates that Symantec’s plans are limited to provision of rent-free space to CityNet, which would not be considered gifts or income to councilmember Dean, as discussed above. 





