                                                                    March 3, 1998

Ms. Kathryn Winter

1467 Sherman Avenue

Napa Valley, California  94558

 Re:  Your Request for Advice

         Our File No. A-97-610
Dear Ms. Winter:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  If your husband markets his book directly to individuals owning property located in the Airport Industrial Area Specific Plan (“AIASP”) area or businesses operating in the AIASP area, and assuming the portion of the sales proceeds received from such an individual or business attributable to you equals $250 or more, will you be required to disqualify yourself regarding amendments to the AIASP?

1a.  Will you have a conflict of interest when the airport specific plan comes before the Napa County Board of Supervisors, based on the purchase by the Doctors Company from a bookstore of 500 copies of “Napa Valley in a Nutshell,” published by your husband’s company? 

2.  If your spouse directly contacts businesses and/or individuals and suggests they purchase a book you have produced from a reseller bookstore, is any portion of the payment made to that reseller bookstore by the business or individual that ultimately purchases the book attributable to you, assuming an arms length transaction is involved?

3.  If your husband provides individuals (salespersons) with copies of his book(s) on consignment, and some of the sales are made to individuals owning property in the unincorporated area or to businesses operating in the unincorporated area, will any portion of the sales proceeds received by such salesperson(s) be attributable to your husband, and therefore to you, and as a consequence represent a disqualifying financial interest if the sales to a single individual or business equals $500 or more?

CONCLUSIONS
1.  If your husband markets his book directly to individuals owning property located in the AIASP area or businesses operating in the AIASP area, and the portion of the sales proceeds received from such an individual or business attributable to you equals $250 or more, those individuals or businesses will be considered a source of income to you, and you will be required to disqualify yourself regarding amendments to the AIASP if the amendments would have a material financial effect on the individuals or businesses.  

1a.  Based on the unique facts of the transaction — your husband’s direct solicitation of the Doctors Company’s order, the company’s attempt to purchase the books directly from your husband, and the company’s subsequent purchase of a large order of books from the bookstore your husband recommended — the Doctors Company is considered a source of income to you.  If decisions regarding the airport specific plan will have a material financial effect on the Doctor’s Company, under regulation 18702.2, you must disqualify yourself from participating. 

2.  If your husband conducts general marketing for his book, such as sending out an advertisement to all businesses within a particular area, or contacting numerous businesses that would be likely purchasers of the book, stating that the book is available at particular bookstores, and various businesses order copies of his book from a bookstore, the businesses would not be considered a source of income to you.  Because Westsong Publishing is considered an economic interest of yours under the Act, you will be disqualified from making a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Westsong Publishing, or on an individual or entity that is a source of income to Westsong Publishing of $500 or more in the preceding year.  The bookstores will be considered a source of income to you, and you must refrain from making a governmental decision that will have a material financial effect on any of the bookstores that are a source of income to you, or their parent or subsidiary companies.   

3.  If your husband sells the books on consignment, the question of who is considered the source of income will turn on whether the individuals who are the consignees are the actual purchasers of the books, or whether they are selling the books as agents of your husband’s business, with your husband’s business retaining ownership of the books.

FACTS
You are a member of the Napa County Board of Supervisors.  You were elected to the  Board of Supervisors in March of 1996 and assumed office in January of 1997. 
 

Your husband is a freelance writer and publisher who has written a book entitled “Napa Valley in a Nutshell.”  The book is of a size and price ($5.95 retail) that makes it suitable for use as both an inexpensive gift and promotional material for wineries and other businesses located in Napa County.  Your husband is the owner of Westsong Publishing, which publishes “Napa Valley in a Nutshell.”

Your husband had worked for the Doctors Company, a medical malpractice insurance company, until 1995 when his employment with the company permanently ceased.  The Doctors Company is located in the unincorporated area of Napa County near the county airport.  

The Napa County Airport Industrial Area is for all practical purposes the only industrial park that exists in the unincorporated area and consists of approximately 2,735 acres.  The Napa County airport is located within this industrial park area.  Except for the airport itself, the area is basically undeveloped at the present time and has remained in this state for at least the last twenty years.  

Recently, however, the Airport Industrial Area has begun to experience severe development pressures and as a result the county board of supervisors is about to consider significant changes to the AIASP that controls development in the area.  The AIASP is structured to attract a broad range of businesses rather than a single industry, trade, or profession.  Permitted possible uses range from regional corporate headquarters to warehouses to resort destination hotels.  

You state that the board of supervisors’ vote on the airport specific plan will affect the value of the property owned by the Doctors Company.  All of the real property the Doctors Company owns in Napa County, including its corporate headquarters, is within the boundaries of the AIASP and are subject to all of the restrictions of that specific plan.  A portion of its real property within the specific plan area is currently undeveloped.  

On November 23, 1997, your husband sent the chairman of the Doctors Company board of directors a complimentary copy of his Napa Valley guide, mentioned that he was a former Doctors Company employee, and suggested the chairman might consider the book as a gift for employees.  On December 3, 1997, your husband received a letter from the chairman asking for pricing information for 500 books.  You realized that your husband could not sell the books to the company, because the amount of money involved, $1,500-$2,000, would be over the threshold and might create a conflict for you in voting on issues affecting the Doctors Company.
 

After consulting with the Napa County Counsel, you asked your husband to advise the Doctors Company to purchase the books through a bookstore.  In a telephone conversation, your husband told the chairman's secretary that he would be unable to provide her with the books.  He stated that there were several local bookstores in the City of Napa that sold the book and gave her the names.  The next day he received telephone calls from two of the bookstores, asking if he had 500 copies of the book in stock.  He told them both that he did have the book in stock and quoted them the wholesale price.  Later that day, your husband received an order from Copperfield’s, a bookstore located in the City of Napa, for 500 copies of the book and he delivered them to the bookstore the next day. 

The Copperfield’s outlet is one of several bookstores operated by the parent corporation in the Bay Area.  The parent corporation is based in Sebastopol and has no known ties to Napa County other than its bookstore outlet located within the City of Napa.  Your husband has been advised that all billings involving any Copperfield bookstore outlet must be submitted to, and processed by, the parent corporation’s Sebastopol corporate headquarters.  
You state that the books are currently sold wholesale by your husband and two sales representatives to wineries, tourist attractions, shops and other locations.  Many are within the county, others are within the cities.  Those locations in turn sell the books to residents and visitors.  The book is also distributed elsewhere in the San Francisco Bay Area and has recently become available through distributors and wholesalers to locations nationwide.

The marketing of “Napa Valley in a Nutshell” did not begin with the Doctors Company.  In fact, the marketing of this book with booksellers located within the cities of Napa County and other Bay Area counties, and the discounted price at which the book would be sold to resellers, had been established many months before the Doctors Company inquiry.
  This standard discounted price for the book remained unchanged following the Doctors Company inquiry (i.e., the book prior to and following the Doctors Company inquiry was sold to local and Bay Area retailers at a 45 percent discount for small orders and at a 50 percent discount for large orders).  Stated otherwise, the price the Doctors Company paid the Copperfield bookstore for the books it purchased had no effect on the income your husband received from the parent corporation of the Copperfield bookstore.  The proceeds received from the parent corporation of the Copperfield bookstore by your husband for every book sale, including but not limited to the Doctors Company sale, was 45 percent or 50 percent of the retail price of the book regardless of the identity of the ultimate purchaser.  

Your husband is also considering marketing his book through consignments to private individuals who would function as independent contractors and market the books throughout the greater Bay Area.  

ANALYSIS
The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans 

by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating [$290] or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


* * *

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)

A “public official” is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the Napa County Board of Supervisors, you are considered a public official under the Act.

1.  Economic Interest.  Because your husband is the owner of Westsong Publishing, you have an investment interest in the company under section 87103(a).  Further, since your husband’s ownership interest in the business exceeds 10 percent, clients of the publishing business will be considered sources of income to you, if your pro rata share of the income equals $250 or more.  Because it is your community property interest in the income from your husband’s business which may trigger disqualification, the threshold for triggering a conflict of interest is in effect, doubled, from $250 to $500.  

You will have a conflict of interest and may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on your husband’s business, Westsong Publishing, or on an individual or entity that has been a source of income to Westsong Publishing of $500 or more in the preceding 12 months.  You ask what the restrictions are for your husband’s publishing activities in the Napa County area.  The Act does not impose any restrictions on your husband’s  publishing activities, however, you will have to disqualify yourself from a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Westsong Publishing or on a source of income to the business of $500 or more in the preceding 12 months.  

Therefore, if your husband markets his book directly to individuals owning property located in the AIASP area or businesses operating in the AIASP area, and the portion of sales proceeds received from such individual or business attributable to you equals $250 or more, that individual or business will be considered a source of income to you.  You will have a conflict of interest and will be required to disqualify yourself from any governmental decision that will have a material financial effect on such individual or business, unless the public generally exception applies.

Based on the unique facts of the transaction involving the Doctors Company’s purchase of 500 copies of your husband’s book, the Doctors Company is considered a source of income to you under the Act.  In the sale you described, your husband contacted a single company — the Doctors Company — directly and asked the chairman of the board of his former employer to consider purchasing his Napa Valley guide as a holiday gift for the company’s employees.  Your husband planned to sell the books directly to the Doctors Company, but due to your concern about a possible conflict of interest, he re-routed the sale through a bookstore.  Because the Doctors Company is considered a source of income to you, you are required to disqualify yourself from decisions that have a material financial effect on the Doctors Company. 

Your husband’s sale of his books to the Doctors Company, however, is distinguishable from general efforts to market the book.  If your husband conducts general marketing for his book, such as sending out an advertisement to all businesses within a particular area, or contacting numerous businesses that would be likely purchasers of the book, stating that the book is available at particular bookstores, and various businesses order copies of your book from a bookstore, the bookstores will generally be considered the source of income to you under the Act, not the businesses or individuals who order from the bookstores.

    
With respect to income from the Copperfield bookstore, you state that your husband has requested that any payments from Copperfield’s, which is located in Napa, come from its corporate parent in Sebastopol, rather than from Copperfield’s directly.  Under the Act, receiving the income from Copperfield’s parent corporation will not prevent potential conflicts of interest involving Copperfield.  Regulation 18706 provides that an official has a financial interest in a decision for purposes of the Act’s conflict-of-interest provisions, if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a), (c) or (d), above.
  Because Copperfield’s is a subsidiary of a corporation that is a source of income to you, you must disqualify yourself from decisions that would have a material financial effect on Copperfield’s.

In addition, you ask who would be considered the source of income if your husband sells his books on “consignment,” as an alternative to the current marketing arrangement.  You state that the books are currently sold wholesale by your husband and two sales representatives to wineries, tourist attractions, shops and other locations.  You also state that your husband is considering marketing his book through consignments to private individuals who would function as independent contractors and market the books throughout the greater Bay Area.  

“Consignment” is a term that can encompass various sales arrangements, including bailments for sale or contracts of  “sale or return” under the Uniform Commercial Code.  (8 Am. Jur. 2d Bailments §45 and 68A Am. Jur. 2d Secured Transactions §107.)  If your husband sells the books on consignment, the question of who is the source of income under the Act, turns on identifying the buyer in the transaction.  The seller of the books is clearly your husband’s business, Westsong Publishing.  The question of who is considered the source of income will turn on whether the individuals who are the consignees are the actual buyers of the books, or whether they are selling the books as agents of your husband’s business, with your husband’s business retaining ownership of the books.  Under the latter scenario, both the consignees and purchasers may be sources of income, if as agents they provide remuneration of $500 or more to the business.      

2.  Foreseeability.  Under the Act, you must determine whether it is reasonably foreseeable that a particular governmental decision will have a material financial effect on Westsong Publishing or on an individual or entity that is a source of income to the business.  

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

3.  Materiality.  To determine whether the financial effect of a governmental decision on Westsong Publishing or a source of income to the business is material, you must examine whether Westsong Publishing or a source of income to the business is directly or indirectly involved in the decision.  

a.  Business Entities or Individuals “Directly” Affected by the Decision.   Regulation 18702.1 provides that the effect of a decision will be considered material on any source of income or business entity, if the entity or source is directly involved in the decision.  A person or entity is directly involved in a decision before your agency when that person or entity, either personally or by an agent:

   “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.

   (3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  (Regulation 18702.1(b).)

b.  Business Entities or Individuals “Indirectly” Affected by the Decision.  You may also have a conflict of interest if a decision has an indirect material financial effect on Westsong Publishing or an individual or entity that is a source of income to Westsong Publishing.  Regulation 18702.2 (copy enclosed) establishes monetary thresholds to determine when a decision is considered to have a material financial effect on a business entity in these situations.  After you have determined the fiscal size of a business entity, you apply the appropriate standard from the regulation to determine if a decision will have a material financial effect on the entity.

For small business entities, Regulation 18702.2(g) provides that a decision will have a material financial effect on the entity if:

   “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

For individuals who are a source of income to Westsong Publishing and are indirectly involved in a governmental decision, Regulation 18702.6 provides that a decision will have a material financial effect on the individual if:

   “(a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

   (b) The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”  (Regulation 18702.6.) 

4.  Public Generally.  As discussed above, you will have to disqualify yourself from a governmental decision that will have a material financial effect on a business that is a source of income to Westsong Publishing of $500 or more in the past 12 months, unless the effect of the decision on the business is not distinguishable from the effect on the public generally.  Regulation 18703, copy enclosed, sets forth the basic “public generally” exception.  For the public generally exception to apply, the decision must affect 50 percent of all businesses in the jurisdiction or the district the official represents, and it must affect the business that is a source of income to the official in substantially the same manner as it will affect 50 percent of all businesses in the jurisdiction.  (Regulation 18703(a)(1)(B) and (a)(2).)  You have not provided all the facts necessary to analyze whether the public generally exception applies to your situation.  Based on the facts you have provided, however, it seems unlikely that a decision on the AIASP would affect 50 percent of all businesses in your supervisoral district in substantially the same manner as it would affect a company that owns property within the specific plan area, such as the Doctors Company.  You specifically asked about the “exceptional circumstances” provision in regulation 18703(a)(1)(D).  This provision is a very narrow exception that was adopted in conjunction with subdivision (c) (applicable to states of emergency) to apply in exceptional circumstances where large numbers of persons were affected.  Your facts do not reflect any exceptional circumstances regarding the decision for it to fall within this provision.         

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division

Enclosures

SGC:HPW:jlw

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The facts set forth in this letter are based on your initial request for advice dated December 19, 1997, as supplemented by a letter from Napa County Counsel Robert Westmeyer faxed on February 6, 1998.  


�   You state that in October of 1997, your husband sold approximately 50 copies of a book he had written and published to an official of the Doctors Company for $160.  Except for this transaction, for at least the past twelve months, and probably longer, you have received no income or gifts from the Doctors Company and it is not expected that you will receive any income or gifts from that company in the future since, as discussed below, your husband is no longer willing to sell his books, or any other products he may develop in the future, directly to the Doctors Company.    


�   Marketing the book with national distributors had also been in existence for some time with yet another discounted rate set by the national distributors.


�   Regulation 18236 defines when entities are considered parents, subsidiaries, or otherwise related business entities for purposes of the Act.  Subdivision (a) of the regulation provides that “[a] parent�subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”








