                                                                    February 11, 1998

Ms. Kathleen Walsh

General Counsel

Air Resources Board

P.O. Box 2815

Sacramento, California  95812-2815

 Re:  Your Request for Advice

         Our File No. A-97-615
Dear Ms. Walsh:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does the receipt by Mr. James Ryden’s wife of a “company car” from Electronic Data Systems Corporation (“EDS”) create a conflict of interest for Mr. Ryden, a designated employee with full disclosure under the Air Resources Board’s conflict of interest code, concerning decisions affecting General Motors (“GM”) or the dealership which provided the car?

CONCLUSION
Based on the facts you have provided, the receipt by Mr. Ryden’s wife of a company car from EDS does not create a conflict of interest for him in making decisions affecting GM or the  dealership which provided the car.  Moreover, the information you provided shows that EDS is the provider of the company car to the employee.  As a result of the split-off of EDS from GM on June 7, 1996, EDS is no longer a subsidiary of GM and would not be considered an “otherwise related business entity” with GM under regulation 18236.  The financial interest created by the provision of a company car by EDS to Mr. Ryden’s wife, is in EDS.  Therefore, Mr. Ryden must disqualify himself from a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on EDS, but Mr. Ryden is not required to disqualify himself from decisions affecting GM or the dealership that supplied his wife’s car.     

FACTS
You are requesting advice on behalf of Mr. James Ryden, a designated employee with full disclosure under the Air Resources Board’s (“ARB”) conflict of interest code.  You would like to determine whether the “company car” that his wife received creates a possible financial interest under the Political Reform Act for him with the manufacturer of the vehicle or the dealership that supplied the vehicle.  Mr. Ryden’s wife received the vehicle as an employee of EDS.  EDS has a program called the Executive Vehicle Program (“EVP”), which is described in the “Executive Vehicle Program Handbook” that you provided.  Under the program, EDS provides a “company car” to certain of its executive employees.   

Because ARB employees make many decisions regarding vehicle manufacturers and dealerships, determining whether his wife’s “company car” creates an interest in a particular manufacturer or dealership may affect whether Mr. Ryden may participate in particular decisions, or whether he must disqualify himself.
Mr. Ryden’s concern arises also from the fact that EDS was, but is not now, a subsidiary company of the vehicle manufacturer GM.  Because of EDS and GM’s past affiliation, he is concerned that EDS employees might be considered to get a “company car” as a benefit from GM.  Under the EDS’s EVP, as her “company car,” Mr. Ryden’s wife has selected a GM Suburban Wagon. 

The EVP handbook details information about the program.  You believe the following information from the handbook is particularly relevant:
•
For the model year 1998, the employees’ price caps range between $27,600 and $37,500, depending on the employees’ participant group tier.

•
Vehicles available are any GM or Saab vehicles.  A local GM or Saab dealership will contact the participant when the vehicle is ready for pick up.

•
Prices are subject to change by the manufacturer without notice.  Price increases are the participant’s responsibility.

•
EVP vehicles are leased by EDS through PHH Vehicle Management Services.

•
EDS will pay the sales tax on the vehicle up to the price cap.  EDS will pay all of the title, registration fees, and dealer charges for the vehicle.

•
As the Internal Revenue Service requires, EDS will adjust the income statements of employees who are furnished company vehicles for their personal use to include an amount equivalent to the benefit.  This adjustment is known as imputation.

•
Taxes incurred through EVP imputation are withheld monthly, one month in arrears, from the employee's pay.

•
Titles for EDS-owned vehicles are kept by the EDS’s Vehicle Management Group.  Titles for EDS-leased vehicles are kept by the leasing company.

•
Company-provided vehicles have liability coverage from EDS for third-party bodily injury and property damage along with collision and comprehensive coverages.

At our request, Diane Johnston of your office provided the 1996 Annual Report of EDS and information from its web site to assist in determining whether EDS and GM are “otherwise related business entities” under regulation 18236.  As described in this information, EDS was founded in 1962 and became a wholly owned subsidiary of GM in 1984.  On June 7, 1996, EDS was split off as an independent company again.  GM split off EDS to the holders of GM’s Class E common stock and the corporation today trades on the New York and London stock exchanges under the symbol “EDS.”  In connection with the split-off, GM and EDS entered into an agreement providing that EDS will continue to serve as GM’s principal supplier of information technology services for the next ten years, or longer as agreed by the parties, and that the information technology services to be provided by EDS will generally be similar to those provided to GM prior to the split-off.  

ANALYSIS
The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans 

by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating [$290] or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


* * *

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)

A “public official” is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a designated employee of the ARB, Mr. Ryden is considered a public official under the Act.  Under the Act, income of a public official is defined to include the individual’s community property interest in the income of the official’s spouse.  (Section 82030.)  Thus, the provision of income to Mr. Ryden’s wife, in the form of a company car, would create a disqualifying financial interest for him in the corporation that provides the benefit to his wife, and in any parent, subsidiary, or otherwise related entity.  

Regulation 18706 provides that an official has a financial interest in a decision for purposes of the Act’s conflict of interest provisions, if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a), (c) or (d), above.

For purposes of the Act, regulation 18236 defines when entities are considered parents, subsidiaries, or otherwise related business entities.  The regulation provides as follows:

   “(a)  Parent‑subsidiary.  A parent‑subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.

   (b)  Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent‑subsidiary relationship are otherwise related if any one of the following three tests is met:

   (1)  One business entity has a controlling ownership interest in the other business entity.

   (2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:

   (A)  The same person or substantially the same person owns and manages the two entities;

   (B)  There are common or commingled funds or assets;

   (C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

   (D)  There is otherwise a regular and close working relationship between the entities; or

   (3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.

   (c)  Disclosure of investment interests.  An official who holds a reportable investment in one business entity need not disclose the name of any parent, subsidiary or otherwise related business entity on his or her Statement of Economic Interests.”

The facts you have provided indicate that, for purposes of the Act, the financial interest created by the “company car” is with EDS.  Even though EDS executives may choose either GM or Saab vehicles, the provider of the benefit to its executives is EDS.  The fact that EDS will include the value of the benefit on the employees’ income tax statements and that EDS will collect withholding taxes on the benefit indicates that EDS is the provider.  Other facts indicate that EDS is the provider, including the provisions for EDS to handle insurance, titling, and payment of sales taxes and other fees.  Further, EDS controls who receives a “company car.”  Because EDS is the provider of the benefit, Mr. Ryden has a financial interest in EDS as a result of its provision of a company car to his wife.  We now examine whether EDS and GM are “otherwise related business entities” under the Act.

Based on the information you have provided, it does not appear that GM and EDS are in a parent-subsidiary relationship or are “otherwise related” under regulation 18236.  As of June 7, 1996, EDS became an independent company again, and is no longer a subsidiary of GM.  Applying the entity factors for “otherwise related business entities” in regulation 18236(b), GM does not have a controlling ownership interest in EDS, as GM split off ownership of EDS to the holders of GM’s Class E common stock.  While GM and its affiliates are still the largest clients of EDS, accounting for 30 percent of its revenues in 1996, it does not appear that there is shared management and control between the entities as discussed in regulation 18236(b)(2).  The Board of Directors of EDS is independent of the Board of Directors of GM, with none of the directors of GM serving on the Board of EDS.  Further, there is no controlling owner (50 percent or greater interest as a shareholder) of EDS that is also a controlling owner of GM.         

Therefore, the provision of a company car to Mr. Ryden’s wife by EDS will create a financial interest for Mr. Ryden in EDS, but not in GM or the dealership that provided the car to Mrs. Ryden.  In his capacity as a designated employee at the ARB, Mr. Ryden must disqualify himself from a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on EDS.  Because he does not have a financial interest in GM or the dealership from which Mrs. Ryden obtained her company car, Mr. Ryden is not required to disqualify himself from decisions affecting these entities.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





