                                                                    January 23, 1998

Brian Libow

City Attorney

City of San Pablo

One Alvarado Square

San Pablo, California  94806

 Re:  Your Request for Advice

         Our File No. A-97-616
Dear Mr. Libow:

This letter responds to your request on behalf of City of San Pablo (“City”) Council Members Sharon Brown and Shirley Wysinger for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May Ms. Brown and Ms. Wysinger, who reside within 300 feet of existing truck routes, vote on the proposed project which will delete all through-truck routes from the City other than San Pablo Avenue, San Pablo Dam Road, and Evans Avenue?
II.  CONCLUSION
Although they have conflicts of interest arising from their respective residences, Ms. Brown and Ms. Wysinger are not disqualified from taking part in the truck route decisions because the “public generally” exception applies. 

III.  FACTS
The City currently designates certain streets as truck routes within the City.  Brookside Drive (from Rumrill Boulevard to Giant Road), Giant Road (from Brookside Avenue to the north City limit), Rumrill Boulevard (from the south City limit to San Pablo Avenue), Market Street (from Rumrill Boulevard to the west City limit), San Pablo Avenue (from the south City limit to the north City limit), El Portal Drive (from the east City limit to San Pablo Avenue), Broadway (from San Pablo Avenue to Rumrill Boulevard), Evans Avenue (from San Pablo Dam Road to San Pablo Avenue), and San Pablo Dam Road (from San Pablo Avenue to the east City limit) are currently listed on the designated truck route system.  On all other city streets, vehicles exceeding three tons in gross weight are prohibited, unless they are making local pickups and deliveries or are otherwise exempted.
During the first week of January 1998, the San Pablo Planning Commission and San Pablo Safety Commission will hold hearings on the City's truck routes.  On February 2, 1998, the San Pablo City Council will hold a public hearing and consider two staff proposals.  The first is amendments to the San Pablo General Plan which clarifies that the City has the authority to ban through-truck traffic, and through-traffic by other vehicles exceeding a certain weight, in the City, even on routes of regional significance or on routes that are designed to carry regional traffic.  The second is a resolution which eliminates all through-truck routes in the City with the exception of San Pablo Avenue, San Pablo Dam Road, and Evans Avenue.  These streets are retained as through-truck routes because they are the main north-south, east-west routes of regional significance through the City, and because they have not been the subject of complaints by city residents.
Councilmember Sharon Brown owns a residence within 300 feet of Giant Road, and Councilmember Shirley Wysinger owns a residence within 300 feet of El Portal Drive.  Both streets are included in the streets proposed for deletion from the truck route designation.  The Negative Declaration prepared by city staff has concluded that the proposed project will not have a significant effect on noise, traffic or air quality. 

The City planning staff has determined that well over ten percent of the city's households live within 300 feet of the truck routes proposed for deletion.  Most of those households are located right on the truck routes.
IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As public officials,
 Ms. Brown and Ms. Wysinger will have a disqualifying conflict of interest with regard to governmental decisions about the truck routes if the decisions will have a reasonably foreseeable and material financial effect on either person’s financial interest which is distinguishable from the effect on the public generally.


B.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By voting on the decision about the truck routes, the Councilmembers would be making governmental decisions.  (Regulation 18700(b)(1).)  By taking part in deliberations and negotiations leading up to a vote, each would be using her official position to influence the decisions.  (Regulation 18700.1(a).) 

C.  Identifying potential financial interests. 
1.  Introduction
The Act’s conflict-of-interest provisions apply only to financial conflicts.  "Financial interest" is defined, for purposes of the Act, in Section 87103.  Section 87103 recognizes six kinds of potential financial interests for purposes of the Act: 

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

Finally, the public official has a financial interest if the governmental decision will have a "personal effect" on him/her or his/her immediate family, whether positive or negative, of at least $250 in any 12-month period.  (This is known as the “personal effects” rule.)

(Section 87103; Regulation 18702.1(a)(4).)

2.  The Members’ Respective Residences. 

Members Brown and Wysinger each own residences within 300 feet of truck routes affected by the vote.  For each member, her respective residence is a possible source of a conflict of interest (Section 87103(b)), depending upon whether the vote on the truck routes will have a reasonably foreseeable financial effect on the residence which is material.  

D.  Reasonable foreseeability and materiality.
Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  Therefore, a “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or a series of decisions which applies to the entire process or series of decisions.  

The residences owned by Councilmembers Brown and Wysinger, respectively, are indirectly involved in the upcoming decisions about truck routes.
  Therefore, the standard for judging whether the effects of the truck route decision will be material is found in Regulation 18702.3, which pertains to indirectly involved real property interests.  More specifically, subsection (a)(1) of that regulation applies because the residences are within 300 feet of the truck routes to be affected.  Subsection (a)(1) provides: 

   “(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

   (1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.”

Under subsection (a)(1), the effect of the truck route decisions is considered to materially affect Ms. Brown’s residence and Ms. Wysinger’s residence, respectively, unless it can be shown that there will be no financial effect whatsoever.  This is, in other words, a “one penny” rule:  if there will be even “one penny’s” worth of financial effect on a public official’s real property interest located within 300 feet of the subject property, then the financial effect is deemed material.  

Here, it seems most unlikely that the proposed elimination of the truck route presently in close proximity to each Member’s residence will have no financial effect whatsoever on the respective residences.  Therefore, each Member has a conflict of interest arising from her respective residence because a material financial effect is reasonably foreseeable on the respective residences as a result of the truck route decisions.  Ms. Brown and Ms. Wysinger are disqualified from participating in the truck route decisions unless the “public generally” exception applies.  

E.  The “public generally exception.”
For a disqualifying conflict of interest to exist, the reasonably foreseeable financial effect of a governmental decision on the public official’s financial interest must be “distinguishable from its effect on the public generally.”  (Section 87103.)  The material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if the decision will affect a “significant segment” of the public “in substantially the same manner” it affects the public official.  (Regulation 18703(a)(1),(2).)   

A “significant segment” may be comprised of:  

10 percent or more of the population in the jurisdiction of the official's agency or the district he or she represents; 

10 percent or more of all property owners, all home owners or all households in the jurisdiction of the official's agency or the district he or she represents; 

50 percent of all businesses in the jurisdiction or district so long as the businesses are composed of more than a single industry, trade, or profession; 

At least 5,000 individuals who are residents of the jurisdiction; or, 

The decision will affect a predominant industry, trade, or profession in the official's jurisdiction.  (Regulations 18703(a)(1) and 18703.2.)

“Substantially the same manner” is defined in Regulation 18703(a)(2): 

   “Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (a)(1) of this regulation.”

In general terms, applying the public generally requires two closely interrelated steps.  First, one must determine whether there is a cognizable “significant segment” of the public.  Second, if there is, one must determine whether this significant segment is affected in “substantially the same manner” as the public official.

Applying this law to your facts, the City’s planning staff has determined that even if San Pablo Avenue, San Pablo Dam Road, and Evans Avenue, the three streets proposed to remain as truck routes, are disregarded, well over ten percent of the city's households would still live within 300 feet of the truck routes proposed for deletion.  A “significant segment,” within the meaning of the public generally exception, may be comprised of “10 percent or more of all households in the jurisdiction of the official's agency or the district the official represents.”  (Regulation 18703(a)(1)(A)(ii).)  

Thus, the question becomes whether this significant segment of households located within 300 feet of a truck-route-proposed-for-deletion would be affected in a manner which is substantially similar to the effect on the Member’s respective households.  The impact of the deletion of a truck route on a given household presumably comes in the form of diminished traffic, noise, etc., and perhaps, an increase in property or rental values.  It would seem that this impact should be substantially the same (allowing for inevitable minor variations) on all households.  Therefore, we advise that the public generally exception does apply in this case.  Although they have conflicts of interest arising from their respective residences, Ms. Brown and Ms. Wysinger are not disqualified from taking part in the truck route decisions described.  If other alternatives are discussed, you must again apply the above test to those facts to determine if the exception again applies.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As Councilmembers, Ms. Brown and Ms. Wysinger are public officials for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Regulation 18702.1(a)(3) states the conditions in which a real property interest, such as the residences, is considered to be directly involved in a governmental decision.  None of these conditions are true as to the Members’ respective residences in connection with the truck route decisions.  Therefore, by default, the residences are indirectly involved in the decisions.  





