                                                                    January 29, 1998

John Chiang

Acting Member

State Board of Equalization

15350 Sherman Way, Suite 110

Van Nuys, California  91406

 Re:  Your Request for Advice

         Our File No. I-97-623
Dear Mr. Chiang:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   Because you are asking a broad array of questions without all the facts material to the questions presented, we can provide you only with informal assistance.  (Regulation 18329(b)(2)(B).)

QUESTIONS

1.  What is the rule on mass mailings under the circumstances indicated?  May your office prepare a flyer (no signature) on letterhead and list the names of each co-sponsor?  If so, how many flyers may be mass mailed, faxed, or hand delivered each month?  

2.  If your office prepares a press release, may you state in the press release that the seminar is co-sponsored by individual Assemblymembers and the chamber of commerce? 

3.  May your office co-sponsor a tax related seminar with other organizations?

4.  May these organizations invite their membership and other interested parties to attend the seminar?

5.  May these organizations expend funds to support and help defray the costs of the seminar?

6.  If the Pasadena Chamber of Commerce does a public service announcement on the radio or television, does the law permit them to mention that your office, as well as the offices of the Assemblymembers, are co-sponsors of the seminar without a contribution resulting?

7.  If the Pasadena Chamber of Commerce, as a co-sponsor of one of the seminars, provides free refreshments for the attendees, does this constitute a gift to you or the Assemblymembers who attend?


CONCLUSIONS
1.  Section 89001 and Regulation 18901 restrict the ability of an elected official to use public monies to send mass mailings that feature an elected official.  Only mailings of more than 200 pieces are subject to Section 89001 and Regulation 18901.  There are narrow exceptions in Regulation 18901 for agency letterhead, for announcements for events that meet specific criteria, and for unsolicited requests for materials.  Please see Analysis below.

2.  A press release sent to members of the media is exempt from Section 89001 and Regulation 18901.

3.  Nothing in the Act prevents your office from co-sponsoring events with other organizations.

4.  Nothing in the Act prohibits an organization from inviting their membership to the co-sponsored event.

5.  Nothing in the Act prohibits an organization from expending funds to support and defray the cost of an event.  However, the payments may be reportable and/or subject to limitation.  See Analysis below.

6.  Yes.  However, the payments may be reportable and/or subject to limitation.  See Analysis below. 

7.  Yes.  A gift to public official attendees would result.

FACTS
In the coming year, your office is planning to hold several tax-related seminars in the Fourth Equalization District.  Several of the seminars will be co-sponsored by various members of the Assembly who also represent constituents in the Fourth District.  One of the seminars will also be co-sponsored by the Pasadena Chamber of Commerce.  

In addition, your office is planning to hold a seminar on underground economy tax enforcement.  This seminar will include participants from the Board of Equalization, the Franchise Tax Board, the Internal Revenue Service, FEMA, the Los Angeles County District Attorney's Office, as well as various nonprofit organizations that support construction contract compliance among management and labor.  Several of these nonprofit organizations wish to co-sponsor the tax enforcement seminar, and help defray the costs of staging the event, as well as providing refreshments for attendees.  These nonprofit organizations also intend to invite their membership to the event. 
ANALYSIS
I.  Mass Mailings
A. Introduction
Section 89001 states:

  “No newsletter or other mass mailing shall be sent at public expense.”

Regulation 18901 (copy enclosed) interprets Section 89001:

  “(a)  Except as provided in subdivision (b), a mailing is prohibited by section 89001 if all of the following criteria are met:  

  (1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.

  (2)  The item sent either:

  (A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or

  (B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.

  (3)(A)  Any of the costs of distribution is paid for with public moneys; or

  (B)  Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.

  (4)  More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b).

  (b)  [provides exceptions to the general rule.].”

B.  Announcements
An announcement sent out by the State Board of Equalization which includes your name, office, photograph, or other reference to you could potentially meet all of the criteria found in Regulation 18901(a).  If sent to constituents’ homes, the newsletter would be a tangible item sent to people’s residences.  The item would include a reference to an elected officer affiliated with the agency that prepared the mailing or cooperated, coordinated, etc., with the sending of the mailing, namely you
 and your agency, the Board of Equalization.  The cost of the mailing would be paid for with public funds.  Also, we assume that more than 200 unsolicited copies of the proposed mailing would be sent in a calendar month.
  Therefore, the proposed mailing would result in a violation of Section 89001 unless an exception under subdivision (b) of Regulation 18901 is applicable to your facts. 

Subsections (b)(1) and (b)(9) of Regulation 18901 provide relevant exceptions to the mass mailing prohibition:

  “(1) Any item in which the elected officer’s name appears only in the letterhead or logotype of the stationery, forms (including “For Your Information” or “Compliments of” cards), and envelopes of the agency sending the mailing, or of a roster listing containing the names of all elected officers of the agency.  In any such item, the names of all elected officers must appear in the same type size, typeface, type color, and location.  Such item may not include the elected officer’s photograph, signature, or any other reference to the elected officer, except as specifically permitted in this subdivision (b)(1) or elsewhere in this regulation.


* * *

 (9)(A) An announcement of any meeting or event of the type listed in paragraphs 1 or 2.  

  1.  An announcement sent to an elected officer’s constituents concerning a public meeting which is directly related to the elected officer’s incumbent governmental duties, which is to be held by the elected officer, and which the elected officer intends to attend.

  2.  An announcement of any official agency event or events for which the agency is providing the use of its facilities or staff or other financial support.

(B) Any announcement provided for in this subdivision (b)(9) shall not include the elected officer’s photograph or signature and may include only a single mention of the elected officer’s name except as permitted elsewhere in this regulation.”  

According to Regulation 18901(b)(1), you may use your agency’s letterhead to make an announcement to your constituents of a meeting if you otherwise comply with Regulation 18901(b)(1), i.e., the letterhead is not signed by you, no photographs are included, the same font is used, etc.  (See above.)

According to Regulation 18901(b)(9)(A), you may make one additional mention of yourself if either Regulation 18901(b)(9)(A)(1) or Regulation 18901(b)(9)(A)(2) apply and you comply with Regulation 18901(b)(9)(B), i.e., the announcement does not include your photograph or signature.  

The first meeting announcement exception found in Regulation 18901(b)(9)(A)(1) requires that the following elements be present:

1.  The announcements must be sent to the elected officer’s constituents;

2.  It must concern a public meeting directly related to the elected officer’s incumbent governmental duties;

3.  The meeting must be held by the elected officer;

4.  The elected officer must intend to attend the meeting.  (See Connelly Advice Letter, No. I-90-524, for an explanation of the factors of this exception (copy enclosed).)

The second type of meeting announcement exception is found in Regulation 18901(b)(9)(A)(2).  This subsection allows the use of an elected official’s name in an announcement of any official agency event or events for which the agency is providing the use of its facilities or staff or other financial support.  We have construed this exception narrowly to apply to announcements sent by the agency rather than by individual elected officials and to apply to specific events rather than to ongoing programs.  (Chin Advice Letter, No. I-90-403.)  Nonetheless, we conclude that the Fourth Equalization District does qualify as an agency for purposes of this exception and that the events which you will sponsor are not ongoing programs.  (Sections 82003 and 82049.) 

The mention of co-sponsors of the event not affiliated with the State Board of Equalization, including state legislators, in a mailing by your office would not be restricted by Section 89001 and Regulation 18901.

Your office faxed to me a number of proposed mailings to be sent out by your office to your constituents announcing a seminar to be held by your office in conjunction with other sponsors.  The submitted mailings would not violate the mass mailing provisions of the Act if either Regulation 18901(b)(9)(A)(1) or (A)(2) is met.     

C.  A Press Release
Subsection (b)(2) of the Regulation 18901 provides a relevant exception:

 
 “A press release sent to members of the media.”

Accordingly, you may send a press release to the media announcing the seminars without restriction.

II.  Co-Sponsorship Issues 

A.  Contributions to You?
1.  Applicable Law
Section 82015(a), in pertinent part, defines a contribution as a payment,
 except to the extent that full and adequate consideration is received, unless it is clear from the circumstances that it is not made for political purposes.  As recently amended, Section 82015(b)(2) states that a payment is made for political purposes if it is received by or made at the behest of a candidate unless the criteria in either subparagraph (A) or (B) of Section 82015 is satisfied: 

  “(A) Full and adequate consideration is received from the candidate.

  (B) It is clear from the surrounding circumstances that the payment was made for purposes unrelated to his or her candidacy for elective office.  The following types of payments are presumed to be for purposes unrelated to a candidate’s candidacy for elective office:

  (i) A payment made principally for personal purposes, in which case it may be considered a gift under the provisions of Section 82028.  Payments that are otherwise subject to the limits of Section 86203 are presumed to be principally for personal purposes.

  (ii) A payment made by a state, local, or federal governmental agency or by a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.

  (iii) A payment not covered by clause (i), made principally for legislative, governmental, or charitable purposes, in which case it is neither a gift nor a contribution.  However, payments of this type that are made at the behest of a candidate who is an elected officer shall be reported within 30 days following the date on which the payment or payments equal or exceed five thousand dollars ($5,000) in the aggregate from the same source in the same calendar year in which they are made.  The report shall be filed by the elected officer with the elected officer’s agency and shall be a public record subject to inspection and copying pursuant to the provisions of subdivision (a) of Section 81008.  The report shall contain the following information:  name of payor, address of payor, amount of the payment, date or dates the payment or payments were made, the name and address of the payee, a brief description of the goods or services provided or purchased, if any, and a description of the specific purpose or event for which the payment or payments were made.  Once the five thousand dollars ($5,000) aggregate threshold from a single source has been reached for a calendar year, all payments for the calendar year made by that source must be disclosed within 30 days after the date the threshold was reached or the payment was made, whichever occurs later.  Within 30 days after receipt of the report, state agencies shall forward a copy of these reports to the Fair Political Practices Commission, and local agencies shall forward a copy of these reports to the officer with whom elected officers of that agency file their campaign statements.”

Even if a payment is a contribution to you as discussed above, the payment may fall within a regulatory exemption to the definition of contribution.
  Regulation 18215(c)(4) provides a pertinent exception:

  “(4) A payment made at the behest of a candidate, which is for a communication by the candidate or any other person, that meets all of the following:

  (i)  Does not contain express advocacy:

  (ii) Does not make reference to the candidate’s candidacy for elective office, the candidate’s election campaign,, or the candidate’s or his or her opponent’s qualifications for office; and 

  (iii) Does not solicit contributions to the candidate or to third persons for use in support of the candidate or in opposition to the candidate’s opponent.”     

Analysis
First, nothing in the Act prohibits your office from co-sponsoring these events with other entities, including nonprofits.  Second, co-sponsors may freely invite their membership to these events.  However, the expenditure of funds by the co-sponsors to put on the events may result in a contribution, gift, or other reportable payment to you, according to Section 82015, if you are a candidate.
  If you are not a candidate, no contribution will result to you.  

You have not indicated whether the payments made by a nonprofit to co-sponsor a seminar would be received by you or made at your behest.  Also, you have not indicated whether the Pasadena Chamber of Commerce is a nonprofit and whether the public service announcement would be behested by you.  (See Regulation 18225.7 (copy enclosed).)  If the payments are not behested or received by you, then no contribution will occur.
  However, as a co-sponsor, any payments made by third parties are likely to be received by you or at your behest.  If the payment is received by you, then a contribution would occur.  If the payment is behested by you, then we must consult Section 82015(b)(2)(B).   

According to Section 82015(b)(2)(B)(ii), if the nonprofit organization with whom your office will co-sponsor a seminar with is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code or is a local, state, or federal government agency, then any payment made at your behest will not be considered a contribution.  If such payments are made principally for legislative, governmental, or charitable purposes and exceed $5,000 in the aggregate in a calendar year, then reporting obligations will occur.  (See Section 82015(b)(2)(B)(iii).)

Also, according to Section 82015(b)(2)(B)(iii), a payment by any entity, not just 501(c)(3) nonprofits and government agencies, behested by you which are made principally for legislative, governmental, or charitable purposes will not be considered a contribution or a gift as long as Section 82015(b)(2)(B)(i) does not apply.  Most payments behested by you to sponsor a tax seminar will not be contributions (or gifts) to you because they appear to be principally for legislative, governmental, or charitable purposes.  If such payments exceed $5,000 in the aggregate in a calendar year, then reporting obligations will occur.  (See Section 82015(b)(2)(B)(iii).)  However, since we do not have any specifics about the support provided by these third parties, we cannot conclusively determine whether or not all the payments will or will not be considered contributions or gifts. 

We do have specifics about one payment, the announcement by the Pasadena Chamber of Commerce for one of the seminars.  This payment is likely exempt from the definition of contribution by the regulatory exemption provided above, Regulation 18215(c)(4).  However, since we do not have specifics about what information and language the announcement will contain, we cannot make a determination whether the criteria of this exemption is met.  If the exemption is met, then the payment will not be a reportable payment pursuant to Section 82015(b)(2)(B)(iii), even if the amount behested by you from the Pasadena Chamber of Commerce in a calendar year is over $5,000.  

If the exemption is not met, then you must determine whether the payment will not be considered a contribution pursuant to Section 82015(b)(2)(B)(ii) and/or (iii), and will count toward the $5,000 threshold (pursuant to Section 82015(b)(2)(B)(iii).)  Most likely, if

Regulation 18215(c)(4) is not met, then Section 82015(C) will apply and the payment will be considered a contribution.

Gifts to Public Official Attendees



You have stated that the Pasadena Chamber of Commerce, as a cosponsor of one of the seminars may provide food and refreshments to the attendees, including public officials.  Section 82028, as amended, in pertinent part, defines a gift as any payment that confers a personal benefit to the recipient to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business without regard to official status.  Section 89503 and

Regulation 18940.2 limit the amount of gifts an elected official may receive from any single source during any calendar year to $290.  In addition, gifts to a public official are reportable.

The value of food and beverages received by officials attending a reception is considered to be a gift.  (Regulation 18941.1; Lucas Advice Letter, No. A-97-534;  Frommer Advice Letter, No. A-97-148.)  However, food and beverages will not be considered gifts or contributions if full and adequate consideration is provided.
  Therefore, if you charge candidates and public officials a fee covering the costs of food and incidentals, no gift will result.  However, if you put on an event at no cost to the attendees and provide food and beverages, then a gift will result to you and other public official attendees in the amount of the value of the food and beverages served.

If there is a gift, to whom is the gift attributable?  Regulation 18945 provides the general rule. A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.  (Regulation 18945.)  As a cosponsor of the event, the Pasadena Chamber of Commerce would be the source of the gift to any public official attendee, including yourself.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).


�  You are an elected official since a person who is appointed to fill a vacant elective office is an elected officer.  (Section 82021.)


�  An “unsolicited request” is defined in Regulation 18901(c)(4).  Also, a newsletter or announcement that you disseminate to third parties with the intention that the third parties will further distribute the newsletter or announcement counts toward the 200+ mark.  (Leidigh Advice Letter, No. A-95-350.)


�  Under your facts, state legislators are not “affiliated” with the State Board of Equalization.  (Regulation 18901(c)(1);  Sections 82003 and 82049.)  In addition, it does not appear that the legislator would be sending or producing the mailings (Regulation 18901(b)(2)(A).)  Therefore, the mention of state legislators in a mailing sent out solely by the State Board of Equalization would not be restricted by the mass mailings prohibitions of the Act.  However, the mention of a state legislator in a mailing sent out by another state legislator would be restricted by the mass mailing prohibitions of the Act.  A state legislator could mention you without restriction if the mailing was sent out solely by the state legislator.


�  “Payment means a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.”  (Section 82044.) 


�  Also, please be aware of Section 82015(b)(2)(C) and (D):





  “(C) For purposes of subparagraph (B), a payment is made for purposes related to a candidate’s candidacy for elective office if all or a portion of the payment is used for election-related activities.  For purposes of this subparagraph, “election-related activities” shall include, but are not limited to, the following:


  (i) communications that contain express advocacy of the nomination or election of the candidate or the defeat of his or her opponent.


  (ii) Communications that contain reference to the candidate’s candidacy for elective office, the candidate’s election campaign, or the candidate’s or his or her opponent’s qualifications for elective office.


  (iii) Solicitation of contributions to the candidate or to third persons for use in support of the candidate or in opposition to his or her opponent.


  (iv) Arranging, coordinating, developing, writing, distributing, preparing, or planning of any communication or activity described in clauses (i), (ii), or (iii), above.


  (v) Recruiting or coordinating campaign activities of campaign volunteers on behalf of the candidate.


  	  (vi) Preparing campaign finance disclosure statements.


  (vii) Communications directed to voters or potential voters as part of activities encouraging or assisting persons to vote if the communication contains express advocacy of the nomination or election of the candidate or the defeat of his or her opponent.


  (D) A contribution made at the behest of a candidate for a different candidate or to a committee not controlled by the behesting candidate is not a contribution to the behesting candidate.


�  I have enclosed Regulation 18215 for your information.


�  Section 82007 defines “candidate,” in pertinent part, as any individual who receives a contribution or makes an expenditure or gives his or her consent for any other person to receive a contribution or make an expenditure with a view to bringing about his or her nomination or election to any elective office.  An individual who becomes a candidate shall retain his or her status as a candidate until such time as that status is terminated pursuant to Section 84214. 


�  No independent expenditure would result since there would be no express advocacy of yourself when you are simply mentioned as a co-sponsor.  (Section 82031.)


�  While a payment may be exempt from the definition of a gift pursuant to Section 82015(b)(2)(B)(iii), a payment for food and beverages for personal consumption would always confer a principally personal benefit pursuant to Section 82015(b)(2)(B)(i) and therefore would not fall within Section 82015(b)(2)(B)(iii).





