                                                                    February 5, 1998

Jill Adair Scholten

Assistant City Attorney

Henion & Scholten

415 Highway 101 South, Suite 1

Crescent City, California  95531

 Re:  Your Request for Advice

         Our File No. A-97-629
Dear Ms. Scholten:

This letter is in response to your request on behalf of George Mayer for advice regarding the provisions of the Political Reform Act (the “Act”).
 

Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION
May a limited partnership, one of whose limited partners is a city councilmember, request a loan of redevelopment funds from the city?

CONCLUSION
The limited partnership may apply for a loan of redevelopment funds in the same manner as any member of the public similarly situated.   However, councilmember Mayer may not make, participate in making, or use his official position to influence any governmental decision on the loan application.  If the loan is granted, the city may become a source of income to the councilmember, giving rise to disclosure obligations and possibly disqualifying him from voting on matters foreseeably having a material financial effect on the city.

FACTS
George Mayer, a member of the city council of the City of Crescent City, is a limited partner holding a one-fifth interest in a commercial building located within the city limits.  The building is within the city's redevelopment area and is in need of tenant improvements.  The partnership desires to request a loan of redevelopment funds from the city to use for tenant improvements.  The improvements will become fixtures and will therefore remain a part of the building once the tenant's lease has expired.  By virtue of his office, councilmember Mayer is a member of the city’s Redevelopment Agency, which is charged with processing and approving applications for loans of redevelopment funds.

ANALYSIS
1.  Disqualification From the Decision to Grant the Loan.
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

A city councilmember is a "public official" as defined in the Act (Section 82048), and therefore may not make, participate in making, or use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest. 

Regulation 18700 (copy enclosed) provides at subdivision (b) that:

“A public official ‘makes a governmental decision,’ except as provided in subdivision (d) of this section, when the official, acting within the authority of his or her office or position:

    (1) Votes on a matter;

    (2) Appoints a person;

    (3) Obligates or commits his or her agency to any course of action;

    (4) Enters into any contractual agreement on behalf of his or her agency;

    (5) Determines not to act, within the meaning of subdivisions (b)(1), (b)(2), (b)(3), or (b)(4) above, unless such determination is made because of his or her financial interest.  When the determination not to act occurs because of the official’s financial interest, the official’s determination must be accompanied by disclosure of the financial interest, made part of the agency’s official record or made in writing to the official’s supervisor as provided in 2 Cal. Code of Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.”  

Subdivision (c) of Regulation 18700 provides:  

“A public official ‘participates in making a governmental decision’ except as provided in subdivision (d) of this regulation, when, acting within the authority of his or her position, the official:

    (1) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in subdivision (a)(2) above;

    (2) Advises or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review, by:

    (A) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above; or

    (B) Preparing or presenting any report, analysis, or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above.”

Subdivision (d) of Regulation 18700 provides in pertinent part:

“Making or participating in the making of a governmental decision shall not include:

(1) Actions of public officials which are solely ministerial, secretarial, manual, or clerical;

(2) Appearance by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interests as defined in 2 Cal. Code of Regs. Section 18700.1(b)(1);”

*   *   *

Finally, Regulation 18700.1 (copy enclosed) describes actions that will be considered an attempt by an official to use his or her official position to influence a governmental decision.  Councilmember Mayer must be as careful to avoid improperly influencing the decision of others as he would be in avoiding more direct action on decisions involving his financial interests. 

The limited partnership’s decision to request a loan is not a governmental decision at all, and nothing in the Act prohibits the decision to apply for a loan.  However, the decision to grant or deny a loan application is a governmental decision, and Section 87100 prohibits councilmember Mayer from making, participating in, or influencing any decision in which he has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

For purposes of this analysis, we presume that councilmember Mayer has an investment interest in the limited partnership of $1,000 or more, and an interest in the commercial building of $1,000 or more.  His financial interest in the limited partnership is further established by his status as a partner, under Section 87103(d).  A public official also is considered to have a financial interest in any business entity wholly owned or controlled by the official or by members of his or her immediate family.  (Section 87103.)  Assuming the requisite financial interest, councilmember Mayer may not make, participate in, or use his official position to influence, any governmental decision on the limited partnership’s loan application if the decision would foreseeably have a material financial effect on that business entity.

Regulation 18702.1 (copy enclosed) states presumptions that the effect of a decision is material, under a variety of circumstances that seem applicable in this case.  Thus, for example, a decision is presumed to be material under subdivision (a)(2) if it directly involves a business entity in which the official has an investment interest of $1,000 or more.  Regulation 18702.1(b) indicates that a business entity is “directly involved” in a governmental decision if, among other things, the business entity initiates the proceeding in which the decision is made, is the subject of the proceeding, and if the decision involves approval or denial of a contract or other entitlement. For purposes of this analysis, we presume that a decision on the partnership’s loan application would have a material effect on the financial interests of councilmember Mayer.  

Since the limited partnership is “directly involved” in a decision regarding the grant or denial of a loan of redevelopment funds, a classic governmental decision with foreseeable material effects on councilmember Mayer, he may not make, participate in making, or use his official capacity in any way to influence this decision.  He may, however, advocate his position as a private citizen.  Both Regulation 18700(d)(2) and Regulation 18700.1(b)(1) allow a public official to appear, as any member of the general public, before an agency in the course of its prescribed governmental function, to represent himself or herself on matters related solely to his or her personal financial interests.  In addition to those discussed earlier, these financial interests include business entities wholly owned by the official or by members of his or her immediate family.  (Regulation 18700.1(b).)

Once the official has formally disqualified himself or herself by announcing his or her disqualification and the reason therefor on the public record (Regulation 18700(b)(5)), he or she may advocate personal interests under the same procedures available to members of the public, taking care to clarify that he or she is not acting in any official capacity and is not representing any other person's or group of person's interests.  (Larsen Advice Letter, No. A‑87‑151.)

2.  The City as a Source of Income to the Councilmember.

If the partnership’s loan application is granted, the agency extending the loan would become a “source of income” to the partnership.  (Section 87103(c).)  “Income” is defined at Section 82030(a) to include loans although, like Section 87103(c), Section 82030(b)(8) excludes certain loans from commercial lending institutions.  You have indicated that “the city” would be the source of the loan, and “the city” would therefore be the partnership’s source of income. 

A governmental entity is not a “commercial lending institution.”  In certain circumstances we have concluded that a governmental entity may so resemble a commercial lending institution that its loans should be excepted from the definition of income, as provided under Section 82030(b)(8).  See, e.g. Alperin Advice Letter, No. I-94-340; Sharkey Advice Letter, No. A-96-029 (copies enclosed.)  In those cases, the governmental loans were available to all members of the public who met specific, clearly defined, objective criteria.  It appears on present information that the circumstances addressed in the Alperin and Sharkey Advice Letters are not present in the matter at hand. 

Because the “income” of an individual is defined to include a pro rata share of the income of any business entity or trust in which the individual owns an interest of 10 percent or greater (Section 82030), a loan characterized as income to the partnership will be characterized as income to councilmember Mayer, in an amount proportionate to his ownership interest.  If councilmember Mayer’s pro rata share of the loan “income” is $250 or more in any 12 month 

period, he may not take part in any decision that would foreseeably have a material financial effect on the city, distinguishable from its effect on the public generally.  (Section 87103.)  

There may be many decisions before councilmember Mayer that would not have foreseeable, material financial effects on the city, or which affect the public generally in the same manner as they affect the city.  He should be aware, however, that so long as the city remains a source of income to him, within the meaning of the Act, he will have to analyze each decision that comes before him for a possible conflict of interest attributable to the city’s loan.    

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





