                                                                    February 4, 1998

Stephen V. Stone

Executive Director

Butte College Foundation

3536 Butte Campus Drive

Oroville, California  95965

 Re:  Your Request for Advice

         Our File No. A-97-630
Dear Mr. Stone:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does the Act require the Butte Community College Foundation to adopt a conflict of interest code?

CONCLUSION
In applying the Siegel criteria to your facts, we conclude that the foundation is not at present a local government agency if the foundation fully reimburses the district for any payments made by the district to the foundation.  Please note that our determination regarding the third Siegel factor may change depending on future activities of the foundation.  If the foundation fully reimburses the district, it is not a local government agency, and it is not required, at this time, to adopt a conflict of interest code.

FACTS
Pursuant to California Education Code section 72670, the Butte Community College Foundation was chartered in 1992 as a separate 501(c)(3) organization to raise money for the support of programs and students at Butte College.  The foundation was formed at the suggestion of Butte College faculty members as a means to raise private funding for scholarships and programs that would benefit the college and its students.  The foundation conducts fundraising for student scholarships, capital projects and provides grants for special campus needs.  

The most recent capital project undertaken by the foundation was the construction of an amphitheater on college property.  The facility was built solely through private donations.  The facility will be turned over to the college and the foundation will retain limited access to the facility to conduct fundraising events for private donations earmarked for future capital improvements to the amphitheater.

The foundation is comprised of citizen directors from seven districts contiguous with the districts of the Butte College Board of Trustees.  The citizen directors are generally elected for three-year terms from a foundation nominating committee composed of members of the foundation’s board of directors.  The Butte College Superintendent/President serves as an ex-officio director.  One foundation director is a member of the Butte College Board of Trustees, selected by the Butte College Board of Trustees for a one-year term, and one foundation director is a member of the Butte College staff, selected by the Butte College Faculty Senate, for a three- year term.  The executive director reports to the Butte College Superintendent/President. 

The foundation, at the discretion of Butte College, has access to college facilities to hold fundraising events.  The executive director of the foundation and his assistant were hired by Butte College.  They dedicate 25-50 percent of their compensated time on foundation activities.  According to the master agreement between the district and the foundation, the district Superintendent/President determines on an annual basis whether the cost of district employees on loan or providing professional services to the foundation should be reimbursed by the foundation.  The reimbursement usually comes in the form of in-kind goods or services due to the foundation’s limited budget.  Examples of reimbursement include donation of the amphitheater to the college and time spent by foundation members doing college public relations work in the community.  The foundation’s funds are not commingled with Butte College funds.
ANALYSIS
Local Government Agency - Siegel Opinion

Section 87300 of the Act requires every agency to adopt and promulgate a conflict of interest code.  The term “agency” includes “any local government agency.”  (Section 82003.)  “Local government agency” is in turn defined as:

  “[A] county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041, emphasis added.)

The inquiry is whether the foundation is an agency of the district.  The term “other agency of the foregoing” clearly applies to entities under the direct control of local government agencies.  The foundation, however, is not under the direct control of the district.  Since the Act does not provide guidance concerning whether an entity is considered an “other agency of the foregoing,”  we must turn to Commission opinions that address this subject.

In a formal opinion, the Commission developed an analytical framework to determine whether seemingly private entities are public agencies under the Act.  (In re Siegel (1977) 3 FPPC Ops. 62.)  In the Siegel opinion, the Commission held that a nonprofit corporation formed for the purpose of acquiring and operating a water system was a public agency under the Act.  On its face, the nonprofit corporation appeared to be a private entity.  To determine the true nature of the entity for purposes of the Act, the Commission developed four criteria:

1.  Whether the impetus for formation of the corporation originated with a government agency.

2.  Whether it is substantially funded by, or its primary source of funds is, a government agency.

3.  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

4.  Whether the corporation is treated as a public entity by other statutory provisions.

We have previously applied the Siegel criteria to determine whether an auxiliary organization such as the foundation is a public agency under the Act.  (Francis Advice Letter, No. A-86-214, copy enclosed.)  In the Francis letter, we determined that the auxiliary organization in question was a local government agency.  The letter, however, was expressly limited to its particular facts and circumstances.  In the letter we advised that application of the Act to auxiliary organizations must be analyzed on a case-by-case basis.
  We now apply the Siegel criteria to your facts.

Impetus for Formation
The first criterion is whether the impetus for formation of the entity originated with a government agency.  Pursuant to California Education Code section 72670, the foundation was established by the district to raise private funding for scholarships and programs that would 

benefit the college and its students.  Because the impetus for formation of the foundation originate with the district, the first criterion is met .

Public Funding
The second criterion is whether the foundation is substantially funded by a government agency.  The foundation, at the discretion of Butte College, has access to college facilities to hold fundraising events.  The executive director of the foundation and his assistant are hired by the district.  They dedicate 25-50 percent of their compensated time to foundation activities.  The amphitheater constructed by the foundation was constructed on real property owned by the district.  These payments made by the district to the foundation (i.e., access to facilities, employees, and use of real property) constitute public funding.

However, the master agreement between the foundation and the district provides a reimbursement mechanism for expenses incurred by the district.  Although a reimbursement mechanism is in place, we have advised previously that the second criterion will nonetheless be met if there is no actual reimbursement.   (Francis Advice Letter, supra.)  You indicate that the foundation provides reimbursement to the district in the form of in-kind goods or services.  If the foundation fully reimburses the district for its payments, the payments made by the district will not equate to public funding under the Siegel test.

Traditional Public Function
The third criterion is whether the principal purpose of the formation of the foundation is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed.  In the Francis letter, we advised that developing public property is a traditional public function.  However, we also advised that if the primary purpose of an auxiliary organization is academic fundraising, the organization will not be treated as a local government agency.  In the Francis letter, we advised that the auxiliary organization in question met the third criterion because its activity was limited to developing public property and the role of developing the district’s property is one the district has legal authority to perform.

In your request for advice, you indicate that the foundation was formed as a means to raise private funding for scholarships and programs that benefit the college and its students.  The foundation conducts fundraising for student scholarships, capital projects and provides grants for special campus needs.  The most recent capital project undertaken by the foundation was the construction of an amphitheater on college property.  Although the foundation has developed public property, its primary function is academic fundraising.  Thus, the third criterion is not met.  However, if the district uses the foundation to construct capital projects in the future and the foundation spends most of its resources on the construction of capital projects rather than academic fundraising, the third factor will be met.

Treatment by Other Statutory Provisions
The fourth criterion is whether the foundation is treated as a public entity by other statutory provisions.  In the Francis letter, we advised that auxiliary organizations such as the foundation are treated as public agencies in some situations and are not treated as public agencies in others.  For example, in an attorney general opinion, an auxiliary organization was not treated as a public agency for social security purposes.  (47 Ops.Cal.Atty.Gen. 8 (1966).)  In addition, an appellate court determined that an employee of an auxiliary organization was not entitled to the protections afforded to public employees.  (Wanee v. Board of Directors (1976) 56 Cal.App.3d 64.)

On the other hand, like public agencies, auxiliary organizations are expressly authorized to enter into joint powers agreements.  (Cal. Educ. Code § 72671.)  Moreover, meetings of the board of directors of auxiliary organizations are required to comply with open meeting laws applicable to public agencies.  (Cal. Educ. Code § 72674.)  In the Francis letter, we determined that based upon these facts, the fourth factor was met to some extent.  Because some statutory provisions treat auxiliary organizations as private entities, we do not view this factor as significant to our analysis in this case.

In applying the Siegel criteria to your facts, the foundation is not at present a local government agency if the foundation fully reimburses the district for any payments made by the district to the foundation.  Please note that our determination regarding the third Siegel factor may change depending on future activities of the foundation.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Francis Advice Letter was considered and approved by the Commission at a regularly scheduled Commission Meeting on November 12, 1986.


�   In the Francis letter, we recognized that the Board of Trustees of the college district also sat as the board of directors of the auxiliary organization.  This fact is not necessary in order to satisfy the first criterion.





