                                                                    March 31, 1998

Ms. Cynthia Curry

Staff Counsel

Health and Welfare Agency Data Center

1651 Alhambra Boulevard

Sacramento, California  95816

 Re:  Your Request for Advice

         Our File No. A-98-005
Dear Ms. Curry:

This letter is in response to your request for advice on behalf of Ms. Chris Jensen regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does the Microsoft stock owned by Ms. Jensen’s minor son create a conflict of interest for Ms. Jensen in supervising a request for proposal (“RFP”) that will involve the updating of a computer system and the purchase of computers containing Microsoft products?
CONCLUSION
Under the Act Ms. Jensen has a financial interest in Microsoft based on her minor son’s ownership of Microsoft stock worth more than $10,000.  She will have a conflict of interest and be required to disqualify herself from a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Microsoft.  Certain governmental decisions made by Ms. Jensen in the course of supervising the RFP you described could have an indirect effect on Microsoft.  The effect of such decisions on Microsoft will be considered material if they result in an increase to Microsoft’s gross revenues of one million dollars or more.

FACTS
The Health and Welfare Agency Data Center (“HWDC”) is authorized to seek advice on behalf of a deputy director with HWDC, Ms. Cris Jensen.

Ms. Jensen’s duties as deputy director and project manager of the Child Welfare Services/Case Management System include supervising and managing all phases of the development and implementation of the application for this system.  She works under the supervision of our Chief Deputy Director, Del Luttges.  The Child Welfare Services/Case Management System will provide statewide access to all county child welfare offices throughout the State of California, and is currently implemented in every California county.  The project includes, among other things, approval of the purchase of thousands of computers and computer systems to be installed throughout the state at both county and state offices.
The Child Welfare Services/Case Management System infrastructure architecture includes Microsoft products, a decision made prior to the time Ms. Jensen joined HWDC.  However, the current contract expires in January of 1999, and HWDC has established a team to prepare and implement an RFP to provide continued services for Child Welfare Services/Case Management System, including: (a) maintenance and operation of the system, (b) enhancement of the application, (c) upgrading and augmentation of the infrastructure, and (d) supplying a variety of additional consultant services.

The system operates using Microsoft products which will need to be upgraded during the term of the new contract.  Ms. Jensen is responsible for supervising the implementation of the RFP through the contract approval process.

Ms. Jensen’s minor son has received, as a gift, shares of Microsoft stock valued at over $10,000.  Ms. Jensen’s son owns the Microsoft stock and presently receives dividends from it.  

ANALYSIS
The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

   “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


* * *

    (c)  Any source of income, other than gifts and other than loans 

by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


* * *

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103(a), (c)  and (e).)

A “public official” is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a designated employee at the HWDC, Ms. Jensen is considered a public official under the Act. 

1.  Economic Interest.   Section 87103(a) prohibits a public official from making a governmental decision that will have a material financial effect on a business in which the official has a direct or indirect investment of $1,000 or more.  Section 87103 provides that an indirect investment includes any investment owned by the dependent child of a public official.  Under the Act, Ms. Jensen has a financial interest in Microsoft based on her minor son’s ownership of Microsoft stock worth over $10,000.   

Ms. Jensen will have a conflict of interest and may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Microsoft or a subsidiary of Microsoft.
  

2.  Governmental Decision.  A public official “makes a governmental decision” when he or she votes on a matter, appoints a person, commits his or her agency to a course of action, enters into a contract on behalf of his or her agency, or decides not to act on such matters.  (Regulation 18700(b).)  Regulation 18700(c) provides that a public official “participates” in a governmental decision as follows:

   “(c)  A public official ‘participates in making a governmental decision,’ except as provided in subdivision (d) of this regulation, when, acting within the authority of his or her position, the official:

   (1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in subdivision (a)(2)(A) above;

   (2)  Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:

   (A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above; or

   (B)  Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in subdivision (a)(2)(A) above.”  (Regulation 18700(c).)

Agency approval of contracts is one of the enumerated decisions in Regulation 18700(a)(2)(a).  You have not specified the separate governmental decisions Ms. Jensen will be making during the course of issuing and supervising the RFP for the Child Welfare Services/Case Management System.  However, as Ms. Jensen is responsible for “supervising the implementation of the RFP through the contract approval process” she will be “participating in  governmental decisions” under section 18700(c) above.  

As stated in the Brue Advice Letter, No. I-93-384:

   “The Commission considers the RFP to be an integral part of a contract and, as such, decisions leading up to the contract, such as the decision that sets the foundation for the contractual relationship, are decisions concerning a contract.  Therefore, we have advised an official who intended to bid on an RFP that he was precluded from participating in governmental decisions relating to the preparation, drafting, or review of that same RFP, or else he would violate the conflict-of-interest provisions of the Act.  (Brown Advice Letter, No. A-93-261; In re Thorner (1975) 1 FPPC Ops. 198.)”

2.  Foreseeability.  Under the Act, you must determine whether it is reasonably foreseeable that a particular governmental decision will have a material financial effect on Microsoft.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

3.  Materiality.  To determine whether the financial effect of a governmental decision on Microsoft is material, Ms. Jensen must examine whether Microsoft is directly or indirectly involved in the decision.  

Regulation 18702.1 provides that the effect of a decision will be considered material on any source of income or business entity, if the entity or source is directly involved in the decision.  A person or entity is directly involved in a decision before your agency if the decision involves a contract with that person or entity, or if that person or entity initiates the proceeding in which the decision will be made, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)

Because Microsoft will not be a bidder or otherwise directly involved in decisions before Ms. Jensen, the question is whether the indirect effect of Ms. Jensen’s decisions on Microsoft are considered material under the Act.  Regulation 18702.2 (copy enclosed) establishes monetary thresholds to determine when a decision is considered to have a material financial effect on a business entity.  For large businesses, regulation 18702.2(a) provides that a decision will have a material financial effect as follows:

   “(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:

   (1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in expenses must be $250,000 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.  (Regulation 18702.2(a).)

As you described, Ms. Jensen will supervise the issuance of an RFP to provide continued services for the HWDC’s Child Welfare Services/Case Management System.  The current contract expires in January of 1999 and the new contract that is the subject of the RFP involves services including maintenance and operation of the system, upgrading the infrastructure, and providing consultant services.  The system operates using Microsoft products which will need to be upgraded during the term of the new contract.  You stated that the Child Welfare Services/Case Management System project includes approval of the purchase of thousands of computers and computer systems to be installed throughout the state at county and state offices. 

Accordingly, it is reasonably foreseeable that certain decisions Ms. Jensen makes in supervising the RFP will have an indirect effect on Microsoft.  The question of whether Ms. Jensen must disqualify herself from participating in such decisions turns on whether the effect on Microsoft is considered material under regulation 18702.2(a).  Because Microsoft is a Fortune 500 corporation, the effect of the decision will be considered material if it will result in increased revenues of one million dollars or more for Microsoft. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

Staff Counsel, Legal Division

Enclosure
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   Regulation 18706 provides that an official has a financial interest in a decision for purposes of the Act’s conflict-of-interest provisions, if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a), (c) or (d).  Regulation 18236 defines when entities are considered parents, subsidiaries, or otherwise related business entities for purposes of the Act. 





